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finding that it is justifisd not to proceed with ths
post—clearance recovery of import duties in a particular case

(request submitted by Spain)

Ref: REC 3/80

THE CCMMISSION OF THE EUROPEAN COMMUNITIES,

]

v et rega:d 5 tha T.T.‘&'lt‘j’ eoterlighing +the 'Gﬁw-.q?mﬂ Erymomt » Conemand ty,

b

'Having regard to Council Regulation (EEC) No 1697/79 of 24 July 1979 on the
post—clearance recovery of import duties or export dutlies which have not
been required of the persom liahle for payment on goods entered for a
custams procedure imvolving the chligation to pey such duties,l as last
amerded by Regulation (EEC) No 918/83,2

Having regard to Commission Regulation (EEC) No 2380/89 of 2 August 1989
laving down provisioms for the implementation of Article 5(2) of Council
Regulaticon (EEC) No 1897/79 on the post—clearance recovery of import duties
or expart duties which have not been required of the person liahle for
payments an goods entered for a custams procedure involving the obligation
to pay such dutdes,® and in particular Article 6 thereof,

¥hereas by letter dated 13 September 1990 received by the Commission on
18 September 1990, Spain requested the Commission to decide, pursuant To
Article 5(2) of Regulation (EEC) No 1697/79, whether the non-recovery of
import duties was Justified in the following circumstances:
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On?ﬁarohlg&aSpard&bfim:eleasedfcrf&cﬂculatim 10 454 EF oo
of Chaddar cheese falling within CN code (406 8C 21 fram Ausalia., The
Spanish firm, which had no previous experience of importing third country
goods, campleted the import formalities at the Mahém custons office (Palma
de Mallorca, Balearic Islands) on the basis of the decision of the
Mrectorate-General for Foreign Trade of 21 December 1388 (Official Gazette
of 21 December 1988), which established import quotas for the first half of
1980 for cheeses of third country crigin, with the exception of those

covered by ERC-EFTA Agreements.
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In accordance with the decision, the customs declaration presented to the
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customs office by the importing fivm was aCCOMpanied the COITest
mortoradvameﬁ.xingoertifioateladddcwnbytheabove—mentioned

matiomal provisions.

On the basis of the declaration and the other documents sutmitted, Mahon
customs office accepted amd registered the import and subsequently
detezﬁnedthe@ﬁ.&s,whi&b&sﬂd&stbeaocmsimocmpasatoryammﬁam
the monetary compensatory amount also included the reduoced levy, the sum
due tims amounting to PTA 1 372 913.

hﬁaylg&thefimdeddedtoimpcrtmremeﬁdarcheesefrmmma.
At that point Mahém customs office, unsure whether an TMA-1 certificate was
requiredforapplica.tiomoftbereduoedlevy,askedtheimportersto
provide a security for the sald products.

In a new decision dated 2 Jamary 1990 (Official Gazette of

10 Jamary 1890) the Directorate-General for Forelgn Trade set new import
quotas for cheeses origimating in Third countries (other than the EFTA
countries) and stated for the first time that to qualify feor specific



import levies an IMA-1 certificate must be produced, in accordance with
Regulaticn (EEC) No 1787 of 1 July 1882. On the hasis of this decision.
the customs office Initiated the post-clearance recovery of additional
Impert dutles oo the first shipment, imported in March 1983, & sum of
PT4 G

¥hereas in accordance with Articie 8 of Regulation (EEC) No 2330/89, a

group of experts camposed of representatives of all the Member States met
cn 18 February 1891 within the framework of the Committee cn Duty Free

Arrangements to examine the case;

¥hereas, in accordance with Article 5(2) of Regulatiom (EEC) No 1697/79,
the campetent aunthorities may fargo the post—clearance collection of impert
cduties not collected as a result of a mistake by the campetent authorities
themselves that oould not reasconahly have been detected by the person
Ulakie, such person baving acted in good faith and chserved all the
rrovisions lald down by the rules in foree as far as his customs
declaration 1S comoerned; |

Vhereas Mahdn custams of fice mistakenly applied the central goverment's
decision of 21 December 1988 when the goods were released for free
clrculation anxd thus infringed Regulation (EEC) No 1787/82 - the Community
legislation covering the goods in question - which lays down special
maragement provisions entailing presentation of an IMA-1 certificate;

¥hereas examination of the case shows that the Spanish firm had no previous
experience of importing such goods; whereas in trying to discover the law
applicahle to this operaticn, the Spanish firm was misled by a national
decisian that appeared to apply to all milk products and did nct refer +o
the special rules for Cheddar cheese, which provide for the use of an
import certificate other than that normally used for tariff quotas;



Whereas, morecver, the confusionm of the firm comcerned, which was carrying
out thls type of import operaticn for the first time, was campounded oy the
fact that the special rules appiicahble in this case mredate the accession
cf Spain ard Partugal to the Commmity;

¥Yoereas in these clrcumstances the nomapplication of the Cammnity rules

in foroe oculd not ressonably have been detected by the person liahle for
rayment; whereas the latter acted in good faith and observed all the
orovisions lald down by the riles in foroe oconcerning his customs
deciaration;

¥hereas it is oonsequently justified not to proceed with post-clearance

recovery of import duties in this case;
HAS ADOPTED THIS DRCTSICHN:

Article 1
The import duties of PTAgMENE which are the subject of the request by

Spain recelved by the Commission on 13 September 1990 shall not be
recoversd.

Thig Decislon is addressed to Spain.

Done at Brussels, 4/ //Cvedl 659/

For the Camission



