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TAXUD D1 CONSULTATION DNT

From: Andrew Grossman <grace@grossman.biz>

Sent: 06 March 2012 20:58

To: TAXUD D1 CONSULTATION DNT

Subject: Factual examples and possible ways to tackle double non-taxation cases
Sirs,

For some years | have been looking at anomalies in cross-border taxation, both double taxation and avoidance of
taxation.

Aside from "doing business in the EU" but residing outside (in the Isle of Man, say), something you obviously have
been looking at, and really an issue that has existed for hundreds of years but has got worse since the advent of the
Internet, many of the problems of double taxation or absence of taxation in fact relate to (1) characterisation or (2)
anomalies of tax treaties.

Have a look at the article | wrote (circulated but not yet published), at
http://works.bepress.com/andrew grossman/1/

You will see, for example, such issues as trusts which are otherwise characterised, thus leading to double taxation of
the income. And, interestingly, to situations where income is assigned to be taxed solely by one country (typically
the country of payment), and all or most other income of the taxpayer is assigned by the treaty to be taxed in the
other country. As a result of progressive taxation and a zero-tax band, the taxpayer pays a lower rate or even zero
tax on some of his/her income. See In re Estate of Haussmann http://tinyurl.com/7gj8eq8 (Belgian state pension not
taxable in Canada, and free of tax in Belgium as well). That sort of issue occurs frequently; in fact my own diplomat
service pension, paid by the U.S. State Department, is taxed only in the USA and not in the UK because of a treaty
practice by the UK relating to its policy on government service pensions.

There are other issues, some of which also affect me (I am a Swiss citizen and am taxed in three countries). The
imposition of "wealth taxes" in Switzerland, France and other countries means that income tax tends to be lower
than it otherwise would be; yet such a tax is not creditable against the higher rate of income tax charged in the
other country of taxation.

| have no complaints. | am sending this just because you asked for ideas and it's something | follow professionally.

Kind regards,

Andrew Grossman

LLB (Columbia), Dr en droit (Louvain)
Member, New York Bar

46A Markham Square, London SW3 4XA
Av des Planches 19, 1820 Montreux
Tel.: 020 7993 2939 (UK)

079 398 1634 (Switzerland)
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2.1

CiO

Chartered
Institute of

Taxation

Excellence in Taxation

European Commission consultation document - The internal market: factual
examples of double non-taxation cases
Response by the Chartered Institute of Taxation

Introduction

On 29 February 2012 the European Commission published a consultation document
on ‘The internal market: factual examples of double non-taxation cases’.

Although the document says that the purpose of the consultation is to contribute to the
debate, as well as to collect relevant information, the consultation document is
presented as a questionnaire which seeks information in respect of situations where it
is perceived that double non-taxation could occur. It is based on a view of double non-
taxation planning in the broadest sense, and appears to be predisposed to the
conclusion that all such planning is ‘harmful practice’. It offers no possibility of
considering any alternative views or arguments as to why double non-taxation may be
a good thing or why a general rule against double non-taxation would not be helpful.
For example, the consultation does not consider or invite comments on the alternative
view that tax competition between Member States is beneficial.

Another significant omission from the consultation is any consideration of the impact
that the proposals would have on EU headquartered multi-national companies. If all of
the situations addressed in the consultation were prohibited, this would result in an
increase in the tax base of all EU Member States, which would significantly impact the
ability of multi-national companies headquartered in the EU to remain globally
competitive unless statutory headline tax rates were lowered. It would also hinder
legitimate business restructuring and constrain normal commercial transactions both
within and outside the EU.

As a result of these concerns about the structure and bias of the questionnaire, we
consider that it would not be helpful to simply answer the questions posed. Instead we
take this opportunity to comment on the issues raised and set out some arguments
against the proposals for what appear to amount to a general prohibition of double
non-taxation.

Scope of the consultation and the meaning of double non-taxation

Although the consultation only covers direct taxes, the paper defines double non-

ARTILLERY HOUSE Tel: +44 (0)844 251 0830 CFE UK REPRESENTATIVE BODY ON THE
11-19 ARTILLERY ROW Fax +44 (0)844 579 6701 *. ..~ CONFEDERATION FISCALE EUROPEENNE
LONDON SW1P 1RT E-mail:  technical@tax.org.uk

Web: www.tax.org.uk
REGISTERED AS A CHARITY NO 1037771
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taxation much more broadly than simply the use of hybrid instruments and entities,
and seeks to include examples of territorial non-taxation (or relatively low taxation) of
specific activities compared to other member states. This definition is far too broad.

Although we disagree with the basic premise of the consultation, that any action at an
EU level is required, it would have been helpful if, before this consultation was
undertaken, more consideration had been given to the precise meaning of double
non-taxation. A limited definition of double non-taxation in an effort to narrow the
scope so that only the most egregious schemes with artificiality were targeted would
have been preferable. Currently the extremely broad definition of double non-taxation
in the consultation document seems to be targeting both such 'schemes’ and genuine
tax planning by EU multi-national companies in member states who choose to
structure their EU operations efficiently to remain competitive.

The patrticipation exemption for holding companies across most EU member states
seems to be under attack in the consultation. This is surprising as the participation
exemption is a cornerstone of most EU member states’ tax systems. If groups cannot
borrow in a tax efficient manner to fund an acquisition of exempt participations, then
they would have to look at alternative ways to structure transactions; for example
asset purchases or, at worst, relocate to non-EU jurisdictions.

Even though the scenarios discussed in the consultation may arise because of
asymmetry in tax treatment, consideration must be given to wider issues than just tax
before concluding on the impact of targeting double non-taxation. It is important to
also understand the associated legal and accounting analysis. Tax cannot be
considered in isolation without understanding the interaction with other legislative
systems.

Further afield, the consultation suggests extraterritoriality in places, referring to third
countries, which clearly extends the legislation beyond the EU.

Subsidiarity

The consultation seems to ignore the fundamental principle that there is no common
tax system within the EU.

Member states have deliberately reserved the right to set their own internal corporate
tax policies and rules. How transactions and entities are treated and whether income
or gains are taxed or not (or only in a particular way) is therefore an entirely internally
focused question, and decisions are then taken solely on the basis of what works best
for the jurisdiction concerned within its national boundaries and according to the
economic and social challenges it is facing. It is thus neither surprising nor
objectionable that such internally focused national tax policies (and indeed corporate
law regimes) may not mesh with each other. They are not intended to, and any
attempt to make them do so will simply result in further anomalies and uncertainty, as
well as significant compliance costs.

Further member states have recognised their relative economic and geographic
differences by reserving the right to provide, within EU anti-state aid rules, and after
recognising the importance of the fundamental freedoms, more or less attractive tax
regimes. This does not make the so-called tax competition inherently 'unfair' as the
consultation seeks to characterise it. Rather it is an essential economic fact of life for
most member states. Seeking to level the playing field in some areas but not others
will distort this, and potentially create uncertainty or conflict as to whether tax policy in
one member state can or should be counteracted by additional taxation in another

P/tech/subs-final/IT/2012 2
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member state. If a member state objects to giving a deduction for an expense when
the corresponding income is not taxed elsewhere, it can address that issue in its own
internal policies or rules. There is no reason to have any solution to this perceived
problem that is more complicated than that.

‘Good’ double non-taxation

There are circumstances where double non-taxation is not necessarily bad from a
policy perspective.

Specifically, participation exempt receipt of dividends from a low (or no) tax country is
the normal system for relief of double taxation within the EU/OECD; the US being one
of the very few remaining OECD countries to retain the credit system for relief of
double taxation. To categorise this at all as double non-taxation is technically highly
guestionable and in any event, we strongly disagree with any suggestion that such
arrangements should be countered.

Further, consider the example of a leveraged holding company acquiring a target, and
the acquisition debt interest being offset against the profits of the target via tax
consolidation/tax grouping. This is a function of the availability of tax consolidation/tax
grouping, and, if this is abused, it should be addressed via domestic thin
capitalisation/debt cap/anti-earnings stripping rules, rather than being uniformly
categorised as double non-taxation.

Is ageneral EU double non-taxation anti avoidance regime required?

Although there are scenarios where effective double non-taxation arises from a
difference in treatment of the same item in different countries (eg hybrids)
counteracting this should be left to national fiscal authorities. An example of a member
state doing that are the anti-avoidance arbitrage rules in the UK. Similarly, many EU
jurisdictions already have a limitation on exempt dividends derived from passive
income along with limitations on deductible interest on acquisition of subsidiaries
which generate tax exempt dividends. These are all relevant examples of how things
can work and do work at individual member state levels.

Opportunities for exploiting the differential tax treatment of hybrid entities or
instruments have already been much reduced by anti-avoidance legislation in
individual member states. There are clear models for other states to adopt if they
wished to do so. We suggest that it may be legitimate to infer that if jurisdictions have
not adopted anti-hybrid, anti-CFC etc. rules, it is because those jurisdictions have, for
their own reasons, chosen not to do so.

Furthermore, there is already existing EU anti-avoidance protection in the EU Interest
& Royalty Directive and Double Tax Conventions, and JITSIC offers sufficient
opportunities for territories to be transparent with one another. Finally, intercompany
transactions conducted on a non-arm’s length basis are already adequately dealt with
by transfer pricing regulations which are in line with the OECD Transfer Pricing
Guidelines.

Cross-territory anti-avoidance is simply not needed alongside the plethora of existing
national legislation and the well-established OECD Guidelines that are understood by
both Governments and business as to how to operate across member states.

P/tech/subs-final/IT/2012 3
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Alternative approaches

We draw your attention to the OECD document on Hybrid Mismatch Arrangements
published very shortly after this consultation (March 2012). It advocates a different
approach to countering these situations. We agree with the OECD that the better way
to address these issues is with specific domestic anti avoidance rules and/or rules
specifically addressing hybrid mismatch arrangements rather than harmonisation. This
is the only way in which problems can be addressed without interfering with the rights
of member states to set their own tax policy.

Where there are cases of countries applying different policies and tax rates (for
example where participation exemption is given to very low or nil taxed dividends),
this should be left to each EU Member State to decide how to implement tax policy; to
do otherwise will equate to tax harmonisation.

We would also mention that the Code of Conduct Group has also recently considered
hybrid instruments (PPLs). We are surprised, therefore, to see this parallel initiative
from the Commission without reference to the Code of Conduct Group's prior and
ongoing work in this area.

Tax competition within the EU

The consultation also seems to be at odds with what has been acknowledged in the
Cadbury Schweppes, Fll GLO and the Thin Cap GLO cases: that tax competition
within Europe is an inevitable consequence under the EC treaty of member states
maintaining sovereign control of budgets and taxation policy and the fundamental
freedoms.

If a jurisdiction has economic or geographic attributes which need to be adjusted in
global competitive terms by differential tax treatment, then why should some
overriding tax principle deny them that opportunity when the ECJ and member states
have decided that tax competition should continue?

Conclusion

Tax competition within Europe is an inevitable consequence under the EC treaty of
member states maintaining sovereign control of budgets and taxation policy and the
fundamental freedoms. Any discussion of double non-taxation needs to be narrower
and much more specifically targeted. There are circumstances where double non-
taxation is not necessarily bad from a policy perspective.

Proper consideration must be given to the impact of any proposals on EU
headquartered multi-national companies. If all of the situations addressed in
consultation were prohibited, it would hinder legitimate business restructuring and
constrain normal commercial transactions both within and outside the EU.

There is no need for cross-territory anti-avoidance rules targeting double non-taxation
as there are already adequate protections at national and international levels.

The Chartered Institute of Taxation

P/tech/subs-final/IT/2012 4
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9.1 The Chartered Institute of Taxation (CIOT) is a charity and the leading professional
body in the United Kingdom concerned solely with taxation. The CIOT’s primary
purpose is to promote education and study of the administration and practice of
taxation. One of the key aims is to achieve a better, more efficient, tax system for all
affected by it — taxpayers, advisers and the authorities.

The CIOT’s comments and recommendations on tax issues are made solely in order
to achieve its primary purpose: it is politically neutral in its work. The CIOT will seek to
draw on its members’ experience in private practice, Government, commerce and
industry and academia to argue and explain how public policy objectives (to the extent
that these are clearly stated or can be discerned) can most effectively be achieved.

The CIOT’s 16,000 members have the practising title of ‘Chartered Tax Adviser’ and
the designatory letters ‘CTA’.

P/tech/subs-final/IT/2012 5
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European Commission Department of Tax Law
Directorate-General for Taxation and Customs Union Visiting address  Burgemeester Oudlaan 50
Rue de Spa 3, Office 8/007 L-building, room L4-022
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Be[gium 3000 DR ROTTERDAM
Dial-direct nr +31 10 408 2686
Email fibbe@law.eur.nl
Internet www.esl.eur.n|
Our registration Your registration Date
BEL/GF/fvd/12.012 March 19, 2012

Subject
Consultation ‘The Internal Market: factual examples of double non-taxation cases’

Dear Sir/Madam,

In respect of your request for contributions on factual examples and possible ways to tackle
double non-taxation cases, please be informed as follows.

In paragraph 4 of the Staff working paper ‘The Internal Market: factual examples of double non-
taxation cases’, the first issue addresses mismatches of entities between Member States. In
this respect the following three questions are raised:

- Question A: Do you find such mismatches of entities relevant in the future
discussions on double non-taxation?

- Question B: Are you aware of mismatches of entities between Member States or
towards third countries?

- Question C: Please provide any suggestions you might have for ways in which these
mismatches of entities could be tackled.

Regarding these three questions, | would like to inform you as follows. In 2009, | published my
PhD that specifically discussed this topic. The title of this book was ‘EC Law aspects of hybrid
entities’ and dealt particularly with the question how mismatches of entities between Member
States should be solved. As contribution to your consultation, | kindly provide you with a copy of
this book (see enclosed).

In this book, | have discussed numerous factual examples of mismatches of entities between
Member States. Also, | have addressed that these mismatches should be taken into account in
discussions about double non-taxation in the internal market to avoid that market participants
may be confronted with negative effects on cross-border activities.

The core of the problem of mismatches between Member States, is due to the fact that Member
States currently autonomous determine how an entity should be treated for their domestic tax
purposes without taken the tax treatment in another Member State into account. As a solution
to these mismatches (better known as ‘hybrid entities’), | have included a general EU solution
to these problems by introducing the principle of mutual recognition of entities for tax purposes
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in the internal market. Under this principle, Member States would for their own domestic tax
purposes have to take into account the way a certain entity is treated for tax purposes in the
other Member State. Under this approach, by following the tax treatment (either as transparent
or as a company) of the Member State where the entity is situated, Member States no longer
autonomously determine how an entity should be treated. As a consequence, mismatches are
avoided and intra-Community double taxation and double non-taxation is avoided. In addition,
also several ways are suggested how these problems should be addressed under the existing
EU tax Directives and the tax treaties concluded between Member States.

This is in a nutshell what the suggested solutions contain. For a more extensive elaboration on
the factual examples, negative tax consequences as well as the way these should be solved, |
kindly refer you to the enclosed copy of this book.

| trust to have informed you sufficiently. In case you have any questions or would appreciate a
more extensive explanation on the above, | would be happy to be of assistance.

Kind regards,

e u\;:;>‘_,“,&,‘«§»~"““”“w""%sz &’f\\ S

mr. dr. G.K. Fibbe

Attachment 1: G.K. Fibbe, EC Law Aspects of Hybrid Entities, IBFD, 2009, Doctoral Series,
no. 15, pp. 1-444.







TAXUD D1 CONSULTATION DNT

From: Prof. Dr. Lorenz JARASS <mail@jarass.com>

Sent: 07 March 2012 13:59

To: TAXUD D1 CONSULTATION DNT

Subject: Tackling double non-taxation for fairer and more robust tax systems
Attachments: EC tax review, v3.1, published - tax on EBIT instead on profit.pdf

Dear Madame, dear Sir,
Tackling double non-taxation for fairer and more robust tax systems is very important.

(1) Please find enclosed a paper on Tax on earnings before interest and taxes instead of profit - fair, simple and
competitive: a conceivable initiative of

EU Member States for a common consolidated corporate tax base. The paper is also available at
http://www.jarass.com/Steuer/B/EC%20tax%20review,%20tax%200n%20EBIT%20instead%200n%20profit.pdf

(2) Our proposal would systematically tax all income once and only once. Double as well as non taxation would be
systematically avoided:

(2a) Taxing earnings before interest (EBIT) instead of profit would tax the results of all economic activities (profit,
interest paid and royalties paid) in the state of production, irrespective of the tax residence of the enterprise, its
parent company or the beneficiaries. This would be justifiable, as it is this state that requires the revenue to develop
and maintain an infrastructure, from education to traffic systems and from water supplies to public security and a
fair legal system that are the necessary prerequisites for all economic activities in a country.

(2b) A tax on earnings before interest (EBIT) instead instead of profit would make the tax system fairer with lower
compliance cost thereby increasing the competitiveness of EU economy. The broadening of the tax base would
allow a reduction of statutory tax rates without loss of revenue. This is in accordance with the guiding EU principles
for the proposed consolidated common corporation tax base: uniformity and simplification and the new tax base
should be broad rather than

narrow.

Best regards
L. JARASS

Prof. Dr. L. JARASS, M.S. (Stanford Univ.)

Hochschule RheinMain

Dudenstr. 33, 65193 Wiesbaden

T.+49 (611) 54101804, Fax +49 (611) 1885408, Mobil +49 (171) 3573168
www.JARASS.com, mail @JARASS.com

Neu:

Jarass/Obermair: SteuermaBnahmen zur nachhaltigen Staatsfinanzierung, 2012
9,50 € inkl. Versand bei www.MV-Buchshop.de
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OECD

The Director
CENTRE FOR TAX POLICY AND ADMINISTRATION

Mr. Heinz Zourek

Director General

Taxations and Customs Union Directorate-General
European Commission

Email: heinz.zourek@ec.europa.eu
Cc: TAXUD-D1-Consultation-DNT@ec.europa.eu

Ref: PSA/RR/D0O(2012)92 27 April 2012

European Commissions consultation on double non-taxation cases
Dear Heinz,

| read with interest that the European Commission has launched a public consultation on double non-taxation within
the EU and in relation with Third Countries.

As you know the OECD has been working in this area for several years and we have recently published the report
“Hybrid Mismatch Arrangements: Tax Policy and Compliance Issues”. The report describes arrangements that exploit
national differences in the tax treatment of instruments, entities or transfers to deduct the same expense in several
different countries, to make income “disappear” between countries or to artificially generate several tax credits for
the same foreign tax.

The report contains a number of conclusions and recommendations agreed by all OECD member countries and
which | hope will be of help for your work going forward. | would be more than happy to discuss how we can
cooperate on these issues. If your staff has any further questions, please advise them to contact my colleagues
Achim Pross (Achim.Pross@oecd.org) or Raffaele Russo (Raffaele.Russo@oecd.org) in the OECD Centre for Tax Policy
and Administration.

| am sure we can discuss this issue and the broader issue of how our organisations can increase their cooperation
going forward during our meeting of 22 June 2012.

Yours sincerely,

Pascal Saint-Amans
Director, Centre for Tax Policy and Administration

Direct line
2, rue André-Pascal www.oecd.org/ctp Tel.: +33 (0) 14524 91 08
75775 Paris Cedex 16, France pascal.saint-amans@oecd.org Fax.:+33(0) 144 3063 12
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UNITED STATES COUNCIL FOR INTERNATIONAL BUSINESS

European Commission

Directorate-General

Taxation and Customs Union

Direct Taxation, Tax Coordination, Economic Analysis and Evaluation
Company Taxation Initiatives

May 29, 2012

To Whom It May Concern,

The United States Council for International Business appreciates the opportunity to comment on the
European Commission’s consultation on “The internal market: factual examples of double non-taxation
cases,” published on February 29, 2012.

USCIB promotes open markets, competitiveness and innovation, sustainable development and
corporate responsibility, supported by international engagement and prudent regulation. Its members
include top U.S.-based global companies and professional services firms from every sector of our
economy, with operations in every region of the world. With a unique global network encompassing
leading international business organizations, USCIB provides business views to policy makers and
regulatory authorities worldwide, and works to facilitate international trade and investment,

USCIB is concerned with both the form and content of the consultation. The form of the consultation
presupposes the existence of problem, identifies the problem with the pejorative term “double non-
taxation,” and only provides the opportunity to comment on how the problem might be addressed.
There is no acknowledgement that countries within the EU have retained the ability to develop their
own tax policy and that this sovereignty inevitably results in lack of harmonization.! Further, economic
literature concludes that corporate taxes are the least efficient? and that the ultimate cost of corporate
tax is not borne by the corporation but rather is borne by shareholders, consumers, or labor. Thus,
reducing corporate tax may have multiple beneficial effects on the return to shareholders, the price of
consumer goods, and wages paid to labor. These effects should be considered in any discussion of
corporate tax. In particular, when determining whether taxes are paid on corporate earnings, the
combined corporate/shareholder tax burden on the ultimate corporate shareholder should be
considered. This combined corporate/shareholder rate is more indicative of whether the company is
subject to a competitive advantage or disadvantage than whether any particular item of income is taxed
once, twice or not at all.

! See OECD Paper on Hybrid Mismatch Arrangements, Tax Policy and Compliance Issues p. 13 which recognizes
that harmonization even for the most common types of hybrid arrangements is impossible.
? OECD {2010}, Tax Policy Reform and Economic Growth, OECD Publishing at p. 10.





USCIB participated in the development of the OECD guidelines for Multinational Enterprises and
supports the Taxation principles set forth in those guidelines. Those guidelines provide:

[Elnterprises should comply with both the letter and the spirit of the tax laws and regulations of
the countries in which they operate. Complying with the spirit of the law means discerning and

following the intention of the legislature. It does not require an enterprise to make payment in

excess of the amount legally required pursuant to such an interpretation.

In the absence of harmonization among countries, this requirement to comply with both the letter and
spirit of the law, combined with the recognition that taxpayers are not required to pay more than they
owe, permits taxpayers to use legitimate planning techniques.

Sincerely,

2

William J. Samp
Chair, Taxation Committee
United States Council for International Business (USCIB)






Weltwirtschaft, Okologie & Entwicklung
W E E D

Eingabe
zur Konsultation der EU-Kommission zu:

Der Binnenmarkt: konkrete Beispiele fur Falle
doppelter Nichtbesteuerung

30. Mai 2012

Interest Representative Register ID number: 73788681242





1. Angaben zum Befragten

Die Dienststellen der Kommission sind daran interessiert, Beitrage von allen beteiligten
Interessengruppen auf die folgenden Fragen zu erhalten. Zur Auswertung der Antworten
werden diese in Gruppen unterteilt.

Frage — Welcher Gruppe! kénnen Sie zugerechnet werden?

Multinationales Unternehmen Grof3unternehmen
Kleines und mittleres Unternehmen (KM U) Bildungseinrichtung

x Nichtregierungsorganisation (NRO) Steuerberater bzw. Steuerfachleute
Sonstige (bitte angeben):

Name/Bezei chnung Ihrer/Ihres Organi sation/Rechtspersonlichkeit/Unternehmens
Weltwirtschaf, Okologie & Entwicklung—WEED e.V.
Land des Sitzes der Organisation: Deutschland

Kontaktdaten, einschliefflich E-Mail-Adresse: Eldenaer Str. 60, 10247 Berlin, Markus
Henn, markus.henn@weed-online.org, Tel. 0049-30-27582249

Kurzbeschreibung lhrer Tatigkeit oder Branche: WEED ist eine unabhangige NRO, die
sich fur eine gerechtere und okologischere Globalisierung einsetzt und dabei
insbesonder e die globalen wirtschaftlichen Strukturen analysiert und kritisiert, die
zu Armut und Missstanden in Entwicklungdéndern beitragen. Einer der
Arbeitsschwer punkte von WEED sind die Finanzmérkte. WEED hat schon haufiger
Eingaben an die EU gemacht, ist als Sachverstandiger im deutschen Parlament, auf
EU-Ebene und be internationalen Organisationen aufgetreten. WEED ist Mitglied
des Tax Justice Network.

Sind Sie mit der Verdffentlichung Ihrer personenbezogenen Daten einverstanden?
Ja x Nein

Stimmen Sie der Verdffentlichung lhres Beitrags zur Konsultation zusammen mit
anderen Beitragen zu?

Ja x Nein

1 Prifen Sie bitte, ob Ihr Unternehmen ein mittleres, kleines oder Kleinstunternehmen ist. GemaR Titel 1
Artikel 2 des Anhangs zur Empfehlung der Kommission 2003/36/EG vom 6. Mai 2003 betreffend die
Definition der Kleinstunternehmen sowie der kleinen und mittleren Unternehmen setzt sich die
Grolenklasse der Kleinstunternehmen sowie der kleinen und mittleren Unternehmen (KMU) aus
Unternehmen zusammen, die weniger as 250 Personen beschéftigen und die entweder einen Jahresumsatz
von hochstens 50 Mio. EUR erzielen oder deren Jahreshbilanzsumme sich auf hdchstens 43 Mio. EUR
bel auft.





Problem 1 — Qualifizier ungsdiskr epanz von Steuer subjekten

Frage A — Erachten Sie solche Qualifizierungsdiskrepanzen von Besteuerungssubjekten fir kinftige
Diskussionen Uber die doppelte Nichtbesteuerung als relevant?

Jax Nein Keine Angabe

Frage B — Haben Sie Kenntnis von solchen Qualifizierungsdiskrepanzen von Besteuerungssubjekten
zwischen den Mitgliedstaaten oder gegentiber Drittléndern?

Ja Nein X Keine Angabe

Frage C — Bitte geben Sie relevante Informationen tiber solche Qualifizierungsdiskrepanzen von
Besteuerungssubjekten. (max. 500 Worter)

Konkrete Falle sind uns nicht bekannt, aber in Deutschland ist durch die steuerliche
Organschaft und eine sehr weitreichende Verlustverrechnung der Boden bereitet fiir solche
Konstruktionen.

Frage D — Bitte machen Sie V orschlage zu Moglichkeiten, wie diesen Qualifizierungsdiskrepanzen
von Besteuerungssubjekten begegnet werden konnte. (max. 500 Worter)

Die steuerliche

Die steuerliche Organschaft sollte untersagt sein, eine Verlustverrechnung sollte nicht méglich,
sondern jeder Konzernteil und auch jede Betriebsstatte sollte fur sich besteuert werden. Auch
der Verlustvortrag aus Vorjahren sollte nicht oder nur stark eingeschrnkt moglich sein. (Diese
Vor schlage stammen von Prof. Jarass und em. Prof. Ober mair, ,, Steuer maRnahmen zur
nachhaltigen Staatsfinanzierung®,

http://www.jar ass.com/Steuer /A/Steuer ma% C3% 9Fnahmen.pdf, S. 102).

Problem 2 — Qualifizier ungsdiskr epanzen von Finanzinstrumenten

Frage A — Erachten Sie solche Qualifizierungsdiskrepanzen von Finanzinstrumenten fir kiinftige
Diskussionen Uber die doppelte Nichtbesteuerung als relevant?

Ja X Nein Keine Angabe

Frage B — Haben Sie Kenntnis von Qualifizierungsdiskrepanzen von Finanzinstrumenten zwischen
den Mitgliedstaaten oder gegeniiber Drittlandern?

Ja Nein X Keine Angabe

Frage C — Bitte geben Sie relevante Informationen Uber Qualifizierungsdiskrepanzen von
Finanzinstrumenten. (max. 500 Worter)

Frage D — Bitte machen Sie V orschlage zu M églichkeiten, wie diesen Qualifizierungsdiskrepanzen
von Finanzinstrumenten begegnet werden konnte. (max. 500 Worter)

Problem 3 — Anwendung von Doppelbesteuer ungsabkommen (DBA), die zu einer
doppelten Nichtbesteuerung fihren






Frage A — Erachten Sie solche Félle fur kiinftige Diskussionen Uber die doppelte Nichtbesteuerung als
relevant?

Ja X Nein Keine Angabe

Frage B — Haben Sie Kenntnis von Féllen, in denen die Anwendung von
Doppel besteuerungsabkommen der Mitgliedstaaten zu einer doppelten Nichtsbesteuerung fihrt?

Ja Nein X Keine Angabe
Frage C — Bitte geben Sie relevante Informationen zu diesen Féllen. (max. 500 Worter)

Frage D — Bitte machen Sie V orschlage zu Moglichkeiten, wie diesem Problem begegnet werden
konnte. (max. 500 Worter)

Problem 4 — Verrechnungspreise und unilaterale Advance Pricing Arrangements

Frage A — Erachten Sie Advance Pricing Arrangements fir kiinftige Diskussionen Uber die doppelte
Nichtbesteuerung als relevant?

Ja X Nein Keine Angabe

Frage B — Haben Sie Kenntnis von einseitigen Advance Pricing Arrangements, die zu doppelter
Nichtbesteuerung fuhren?

Ja Nein X Keine Angabe

Frage C — Bitte geben Sie relevante Informationen Uber einseitige Advance Pricing Arrangements.
(max. 500 Worter)

Frage D — Bitte machen Sie V orschlage zu Moglichkeiten, wie der doppelten Nichtbesteuerung
aufgrund von einseitigen Advance Pricing Arrangements begegnet werden konnte. (max. 500 Worter)

Problem 5 — Transaktionen mit ver bundenen Unter nehmen in Landern ohne oder mit
extrem niedriger Besteuerung

Frage A — Erachten Sie Transaktionen mit verbundenen Unternehmen in Lander ohne oder mit extrem
niedriger Besteuerung fur kiinftige Diskussionen tber die doppelte Nichtbesteuerung als relevant?

Ja x Nein Keine Angabe

Frage B — Haben Sie Kenntnis von Transaktionen mit verbundenen Unternehmen in Landern ohne
oder mit extrem niedriger Besteuerung, die zu doppelter Nichtbesteuerung fuhren?

Ja Nein x Keine Angabe

Frage C — Bitte geben Sie relevante Informationen zu dieser Art von Transaktionen.
(max. 500 Worter)






Frage D — Bitte machen Sie V orschldge zu Moglichkeiten, wie dieser Art von doppelter
Nichtbesteuerung begegnet werden konnte. (max. 500 Worter)

Problem 6 — Fremdfinanzier ung von steuer befreitem Einkommen

Frage A — Erachten Sie diese Falle fuir kiinftige Diskussionen tber die doppelte Nichtbesteuerung al's
relevant?

Ja X Nein Keine Angabe

Frage B — Haben Sie Kenntnis von Féllen, in denen Fremdfinanzierungsaufwand auf steuerbefreites
Einkommen abzugsfahig ist?

Ja X Nein Kein Angabe

Frage C — Bitte geben Sie relevante Informationen zu diesem Fall/diesen Fallen. (max. 500 Worter)
In Deutschland kénnen Schuldzinsen und Lizenzgebiihren bei der K 6r per schaftssteuer
steuerminder nd geltend gemacht werden. Dies er moglicht esinsbesonder e transnationalen
Unternehmen, ihre Schuldzinsen und Lizenzgebihren konzer nintern zwischen ver schiedenen
L andern so zu ver schieben, dass die effektive Besteuerung sinkt und es zu einer
Nichtbesteuerung fhrt.

Frage D — Bitte machen Sie V orschlage zu Moglichkeiten, wie dieser Art der doppelten
Nichtbesteuerung begegnet werden konnte. (max. 500 Worter)

Besteuerung der gesamten im I nland erwirtschafteten K apitalentgelte, also wie bisher Gewinne,
zukiinftig auch geleistete Schuldzinsen und Lizenzgebihren, die dann nicht mehr unbesteuert in
Steuer oasen flief3en kdnnen: 1. Besteuerung nicht nur beim Empfanger, sondern auch an der
Quelle, also beim Betrieb. 2. Besteuerung unabhéngig vom in- oder auslandischen Sitz des

K apitaleigentimers. Alternativ kdnnten diese K osten einer weiteren Steuer unterworfen
werden, z.B. der Grundsteuer. (Diese Vor schléage stammen von Prof. Jarassund em. Prof.
Obermair, , Steuer maBnahmen zur nachhaltigen Staatsfinanzierung”,
http://www.jarass.com/Steuer /A/Steuer ma% C3% 9Fnahmen.pdf, S. 101).

Problem 7 — Unter schiedliche Behandlung von passivem und aktivem Einkommen

Frage A — Erachten Sie diese besonderen Besteuerungsregelungen fiir kiinftige Diskussionen Uber die
doppelte Nichtbesteuerung als relevant?

Ja Nein Keine Angabe x

Frage B — Haben Sie Kenntnis von solchen besonderen Besteuerungsregelungen, die zu einer
doppelten Nichtbesteuerung fuhren?

Ja Nein Keine Angabe x
Frage C — Bitte geben Sie relevante Informationen zu diesem Fall/diesen Fallen. (max. 500 Worter)

Frage D — Bitte machen Sie V orschlage zu Moglichkeiten, wie dieser Art der doppelten
Nichtbesteuerung begegnet werden kdnnte. (max. 500 Worter)






Problem 8 — Doppel besteuer ungsabkommen (DBA) mit Drittstaaten

Frage A — Erachten Sie DBA mit Drittstaaten fr kiinftige Diskussionen Uber die doppelte
Nichtbesteuerung als relevant?

Ja x Nein Keine Angabe

Frage B — Haben Sie Kenntnis von DBA mit Drittstaaten, die zur Erzielung einer doppelten
Nichtbesteuerung genutzt werden kénnen?

Ja Nein x Keine Angabe
Frage C — Bitte geben Sie relevante Informationen zu diesen DBA mit Drittstaaten. (max. 500 Worter)

Frage D — Bitte machen Sie V orschlage zu Moglichkeiten, wie dieser Art der doppelten
Nichtbesteuerung begegnet werden konnte. (max. 500 Worter)

In Steuerabkommen konnte allgemein festgelegt sein, dass die Parteien das Ziel haben, eine
Mindestbesteuerung fir allerelevanten Ver mdgenswerte und Einkommen sicher stellen.
Beispielhaft ist in dieser Hinsicht Brasilien, dasim Rahmen seiner Steuer oasenliste auch eine
Mindestbesteuer ung von Unternehmen in Hohe von 25% verlangt. Diese Vor gabe er scheint
geradein der EU wichtig, wo der Steuerwettbewerb z.B. von Staaten wie Irland sich letztendlich
alsruinds herausgestellt hat, fur Irland und fur die EU insgesamt.

Problem 9 — Offenlegung

Frage A — Stimmen Sie zu, dass zielgerichtete Offenlegungsinitiativen eine Moglichkeit darstellen
konnten, doppelter Nichtbesteuerung zu begegnen?

Ja X Nein Keine Angabe
Frage B — Haben Sie Erfahrungen mit Offenlegungspflichten in Mitgliedstaaten?
Ja X Nein Keine Angabe

Frage C — Falls Ihre Antwort auf Frage A ,, Ja‘ lautet, spezifizieren Sie bitte, welche
Offenlegungsinitiativen Ihrer Meinung nach eine Méglichkeit darstellen kénnten, doppelter
Nichtbesteuerung zu begegnen. (max. 500 Worter)

Wir konnen hier keine genauen Angaben machen. Wir denken aber, dassdie Art der
Steuererhebung hier eine erhebliche Rolle spielt. In Deutschland besteht seit 2008 die
anonymisierte Abgeltungssteuer fur K apitalertrége. Diese Abgeltungssteuer soll nun im Rahmen
des Abkommens mit der Schweiz ausgeweitet wer den. Die Folge dieser anonymisierten
Abfihrungist, dassweder die deutschen noch andere Steuer behor den jemals die | dentitét des
Besteuerten erfahren. Diese Entwicklung birgt die gro3e Gefahr, besonder s lander tiber greifend,
dass K apitalertrage nicht mehr ausr eichend besteuert werden, welil die Steuer behérden keinen
Uberblick und keinen eigenen Zugriff auf die Besteuerten und die Besteuer ungsbasis mehr
haben.

Frage D — Falls Ihre Antwort auf Frage B ,,Ja" lautet, spezifizieren Sie bitte, welche Erfahrungen Sie
in den Mitgliedstaaten gemacht haben. (max. 500 Worter)






Problem 10 — Sonstige Probleme?

Frage A— Sind Ihnen Félle doppelter Nichtbesteuerung bekannt, die vorstehend nicht genannt wurden?
Ja X Nein Keine Angabe

Frage B — Bitte geben Sie relevante Informationen Uber diese Falle doppelter Nichtbesteuerung.

(max. 500 Worter)

Wir denken, dass die Félleausjungster Zeit im Zusammenhang mit der M ehrwertsteuer, in die
u.a. die Deutsche Bank involviert ist, auch unter die doppelte Nichtbesteuer ung fallen.

Frage C — Bitte machen Sie V orschlége zu M 6glichkeiten, wie dieser Art der doppelten
Nichtbesteuerung begegnet werden konnte. (max. 500 Worter)

Frage D — Bitte machen Sie andere Vorschlage zu Mal3nahmen eines verbesserten
Informationsgewinns, die nicht bereits unter die 0. g. Offenlegungspflichten fallen und dazu dienen
konnen, doppelter Nichtbesteuerung zu begegnen. (max. 500 Worter)






