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dutiesarejustified in a particular case
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(Only the French and Dutch texts are authentic)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to Council Regulation (EEC) No 2913/92 of 12 October 1992 establishing the
Community Customs Code", and in particular Articles 220 and 239 thereof,

Whereas:

)

)

©)

By letter of 14 December 2007, received by the Commission on 18 December 2007,
Belgium asked the Commission to decide whether waiving the entry in the accounts of
import duties was justified under Article 220(2)(b) of Regulation (EEC) No 2913/92
and, in the alternative, whether the remission of those duties was justified under
Article 239 of the same Regulation, in the following circumstances.

On 25 November 1998 a Belgian customs agent submitted to the Belgian customs
authorities eight declarations for release for free circulation of fresh bananas
originating in Colombia. On 2 December 1998 he submitted two more declarations for
the same product. The customs agent was acting as indirect representative of aBelgian
company.

At the time, imports into the Community of bananas originating in non-ACP third
countries, and in particular Colombia, qualified for favourable tariff treatment under
the tariff quota provided for in Council Regulation (EEC) No 404/93 of 13 February
1993 on the common organisation of the market in bananas’. Products covered by
import licences issued by the authorities of a Member State in accordance with
Article 17 of the version of Regulation (EEC) No 404/93 in force at the time were
eligible for favourable tariff treatment on release for free circulation, within the limits
of the tariff quota concerned.

OJL 302, 19.10.1992, p. 1.
OJL 47,25.2.1993, p. 1.
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Before 1 January 1999 the tariff quota was divided among three categories of
operators (A, B and C); category A and B operators obtained licences on the basis of
the average quantities of bananas that they had marketed over the three previous years.
The Belgian company for which the customs agent was acting was a category A
operator.

Under Article 13 of Commission Regulation (EEC) No 1442/93 of 10 June 1993
laying down detailed rules for the application of the arrangements for importing
bananas into the Community?, the rights accruing from import licences could be
transferred to a single transferee; the Regulation aso laid down certain rules and
prohibitions concerning transfers between operators of different categories. In
particular, transfers of rights by Category C operators to operators in Categories A
and/or B were not permitted.

When the goods were released for free circulation the customs agent presented 40
import licences which had apparently been issued by the Spanish authorities. The
Belgian company had procured these licences from two Italian firms. They had
apparently obtained them through an Italian trader. The Italian firms were entered as
transferees on the licences presented, the transferors being various Spanish firms. The
Belgian company did not appear on the licences because it had only purchased the use
thereof but was not a transferee.

The Belgian customs authorities accepted the declarations and granted favourable
tariff treatment.

Investigations conducted by the Member States and coordinated by the Commission
found that forged import licences had been presented for release for free circulation in
several Member States, including 40 presented by the customs agent for the importsin
guestion.

Since the imported goods were not therefore eligible for favourable tariff treatment,
the Belgian customs authorities initiated proceedings for the recovery of the import
duties owed, totalling EUR XXXXX, from the customs agent and the Belgian
company ("the persons concerned"). This is the amount in respect of which the
persons concerned have requested waiver of entry in the accounts and, in the
alternative, remission.

In support of the request submitted by the Belgian authorities the persons concerned
stated, in accordance with Articles 871(3) and 905(3) of Commission Regulation
(EEC) No 2454/93 of 2 July 1993 laying down provisions for the implementation of
Council Regulation (EEC) No 2913/92 establishing the Community Customs Code”,
that they had seen the dossier which the Belgian authorities had sent to the
Commission, and made comments which were annexed to the request.

By letter of 5 May 2008, the Commission asked the Belgian authorities to supply
additional information. The Belgian authorities replied by letter of 8 September 2008,
received by the Commission on 9 September 2008. Examination of the request was
therefore suspended between 6 May 2008 and 9 September 2008.

OJL 142,12.6.1993, p. 6.
OJL 253, 11.10.1993, p. 1.
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By letters of 18 November 2008, 26 November 2008 and 15 January 2009, the
Commission asked the Belgian authorities to supply additional information. This
information was sent by letter of 22 January 2009, received by the Commission on
30 January 2009 and by letter of 5 January 2010, received by the Commission on the
same day. Examination of the request was therefore again suspended between
19 November 2008 and 5 January 2010.

By letter of 8 January 2010, received by the persons concerned on 12 January 2010,
the Commission notified the persons concerned of its intention to withhold approval
and explained the reasons for this.

By letter of 8 February 2010, received by the Commission on the same date, the
persons concerned commented on the Commission’s objections.

In accordance with Articles 873 and 907 of Regulation (EEC) No 2454/93, the time
limit of nine months for the Commission to take a decision was therefore extended for
one month.

In accordance with Articles 873 and 907 of Regulation (EEC) No 2454/93, a group of
experts composed of representatives of all the Member States met to examine the case
on 9 March 2010 within the framework of the Customs Code Committee - Customs
Debt and Guarantees Section.

The file sets out the following arguments suggesting that waiver of entry in the
accounts or remission are justified:

- It was not possible for the persons concerned to verify whether the operators to
which the licences were issued by the Member States were in fact registered
operators, which they had to be to qualify for the scheme in question, nor whether the
licences and the stamps which they bore were authentic.

- Moreover, it was not possible for the national authorities to verify these facts
conclusively, and the Community authorities had failed to carry out verification.

- The persons concerned also put forward a number of arguments concerning the
Spanish authorities: that they had not taken the necessary precautions before issuing
the licences; that there were suspicions regarding the involvement of a Spanish
officia in the fraud. Lastly, they argue that the Spanish authorities had not informed
the Commission that the stamp used to validate the licences had been changed in the
period 1995/1999 and the words "Direccion General de Comercio Exterior” had been
replaced by "Secretaria General de Comercio Exterior”.

- The persons concerned also express doubts as to whether the licences actually were
forged and point out that if their doubts proved founded there would be no customs
debt.

Firstly, the last argument calls into question the very existence of the customs debt.
Contesting the debt in this way falls outside the scope of the procedure for waiving
post-clearance recovery of duties under Article220(2)(b) and the procedure for
remission or repayment under Article 239 of Regulation (EEC) No 2913/92. It is for
the Member States, not the Commission, to determine whether a debt has been
incurred and, if so, the amount of the debt. Furthermore, the Court of Justice has
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consistently ruled® that the purpose of Commission decisions in proceedings for
waiving post-clearance entry in the accounts or remission/repayment on grounds of
equity is not to determine whether a customs debt has been incurred or the size of the
debt. An operator which does not recognise the existence of a customs debt must
challenge the decision establishing that debt before the national courts in accordance
with Article 243 of Regulation (EEC) No 2913/92.

| - Examination of the request under Article 220(2)(b) of Regulation (EEC)
No 2913/92

Under Article 220(2)(b) of Regulation (EEC) No 2913/92, there can be no post-
clearance entry in the accounts where the amount of duty legally owed failed to be
entered in the accounts as the result of an error on the part of the customs authorities
which could not reasonably have been detected by the person liable for payment, the
latter for his part having acted in good faith and complied with al the provisions laid
down by the legidlation in force as regards the customs declaration.

A - Condition concerning an error on the part of the customs authorities

In the case under consideration, granting favourable tariff treatment was subject to the
presentation of import licences. However, the Spanish authorities stated in their letter
of 21 August 2000 that they had not issued the licences. The licences were therefore
forged.

Since the licences were forged and had been neither issued nor stamped by the Spanish
authorities, it cannot be said that the Spanish authorities had committed an error since
they had had absolutely no part in drawing up the licences.

As to the hypothesis that a Spanish official had been involved in the fraud, this was
raised at the very beginning of the investigation and was subsequently dropped
following correspondence between the European Anti-Fraud Office (OLAF) and the
Spanish judicial authorities.

The fact that, according to the persons concerned, it was not possible for the economic
operators to check whether the operators to whom the licences had been issued by the
Member States really were registered operators or whether the licences and the stamps
they bore were authentic does not constitute an error on the part of the authorities.

The fact that, according to the persons concerned, it was impossible for the national
authorities to verify the facts does not constitute an error on the part of the authorities
within the meaning of Article 220(2)(b) of the Customs Code either; indeed, this
argument seems to be contesting the legidlation itself.

Lastly, the alleged failure on the part of the Community authorities to perform checks
does not constitute such an error either; indeed, this lack of verification does not in
itself appear to have led to the customs debt being incurred in connection with the use
of forged licences.

Case C-413/96 Skatteministeriet v Sportgoods A/S [1998] ECR 1-05285, Case T-195/97 Kia Mators
Nederland BV and Broekman Motorships BV v Commission of the European Communities [1998] ECR
[1-02907 and Case T-205/99 Hyper S| v Commission of the European Communities [2002] ECR I1-
03141.
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The Commission does not therefore consider that there was any error within the
meaning of Article 220(2)(b) of Regulation (EEC) No 2913/92 in this case.

B - Conditions regarding the good faith of the interested party and compliance
with therulesin force asregards customs declar ations

Since there was no error on the part of the competent authorities, there is no need to
check whether the other two conditions under Article 220(2)(b) of Regulation (EEC)
No 2913/92 are fulfilled.

Accordingly, the entry in the accounts of the amount of the dutiesis justified.

I — Examination of the request under Article 239 of Regulation (EEC)
No 2913/92

Under Article 239 of Regulation (EEC) No 2913/92, import duties may be repaid or
remitted in special situations (other than those laid down in Articles 236, 237 and 238
of that Regulation) resulting from circumstances in which no deception or obvious
negligence may be attributed to the person concerned.
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The Court of Justice of the European Union has ruled that this provision represents a
genera principle of equity and that the existence of a specia situation is established
where it is clear from the circumstances of the case that the person liable is in an
exceptional situation as compared with other operators engaged in the same business
and that, in the absence of such circumstances, he would not have suffered the
disadvantage caused by the post-clearance entry in the accounts of customs duties’.

A. Condition concerning the existence of a special situation

It is necessary to check whether the situation of the persons concerned should be
considered exceptional in comparison with that of other operators engaged in the same
business.

In the context of preferential arrangements, according to the relevant rules and settled
case-law’, the presentation, for the purpose of obtaining preferential tariff treatment of
goods declared for free circulation, of documents subsequently found to be forged
should not be considered a specia situation justifying remission of import duties even
where such documents were presented in good faith. By analogy, the presentation of
forged import licences for the purpose of obtaining favourable tariff treatment under a
tariff quota cannot be considered to constitute a special situation either.

In the present case, however, the persons concerned do not merely claim that at the
time of the imports they presented forged documents in good faith. The main grounds
for their requests for remission are the alleged failings on the part of the Commission
in particular in monitoring the application of the tariff quota for bananaimports.

Under Article 211 of the Treaty establishing the European Community, which was
applicable at the time®, and in accordance with the principle of sound administration,
the Commission is required to ensure the application of measures adopted by the
European institutions, which in this particular case means ensuring that the banana
tariff import quotais correctly applied and is not exceeded®.

Under Article 29 of Regulation (EEC) No 404/93 and Article 27 of Regulation (EEC)
No 2362/98, Member States are required to provide the Commission with certain
information concerning banana imports and the use of import licences.

Thus, under Article 21 of Regulation (EEC) No 1442/93, Member States had to
forward to the Commission every week or month, depending on the case, a set of data
on the quantities of bananas released for free circulation with an import licence issued
under the banana tariff quota. Under Article 17 of the same Regulation, they had to
notify the Commission of the quantities for which the licences issued had not been

Joined Cases T-186/97,T-190/97 to T-192/97, T-211/97, T-216/97 to
T-218/97,T-279/97,T-280/97,T-293/97 and T-147/99 Kaufring AG and Others v Commission of the
European Communities [2001] ECR 11-01337.

Cases C-98/83 and C-230/83 Van Gend & Loos et Wim Bosboom v Commission of the European
Communities [1984] ECR 03763, Case 827/79 Amministrazione delle finanze dello Sato v Entreprise
Ciro Acampora [1980] ECR 03731, Case C-97/95 Pascoal & Filhos Ld® v Fazenda Publica [1997]
ECR 1-04209, Case T-50/96 Primex et a. v Commission of the European Communities [1998] ECR I1-
03773.

This Article was replaced, in substance, by Article 17 of the Treaty on European Union

Case T-50/96 Primex, as cited above.
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used. For its part, the Commission set the total quantity for which licences could be
issued.

The Member States had to inform the Commission every month of the total volume
and value of bananas released for free circulation, broken down by country of origin
(Article 27(b) of Regulation (EC) No 2362/98). They also had to inform the
Commission every quarter of the quantities for which they had issued import licences,
the quantities for which those licences had been used and returned to the issuing
authorities, and the quantities for which the licences had not been used (Article 27(c)
of Regulation (EC) No 2362/98). The Member States also had to provide on a
guarterly basis certain data on non-quota banana imports.

Recita 15 of Regulation (EC) No 2362/98 shows that one of the purposes of
compiling these data was the administration of the tariff quota.

As the Commission knew the quantity of bananas that could be imported into the
Union as a whole under the tariff quota, it should have been able to establish, on the
basis of the information provided by the Member States, whether the total volume of
bananas released for free circulation under the tariff quota exceeded the total volume
of bananas for which import licences had been issued.

However, the Court of Auditors Specia Report No 7/2002"° shows that large
quantities of bananas had been released for free circulation in the Community on
presentation of forged licences, without the Commission or the Member States
noticing that the quota had been exceeded.

It is not possible to establish whether this was a result of a failure by national
authorities to submit relevant information or a failing in the Commission's
management of the quota.

It is true that the Community law does not normally protect the expectations of a
person liable for payment as to the validity of an import licence which isfound to have
been forged when subsequently checked, since such a situation forms part of
commercia risk. However, in this case the forgeries may have resulted in large
guantities of non-tariff-quota bananas being imported at a reduced tariff because of the
situation described above.

It should also be noted that the Spanish authorities did not take all the necessary
precautions regarding the issue of licences. In particular, they did not notify the
changes made to the model of the stamp used by the authorities responsible for the
issue of import licences.

In these circumstances, the forgeries detected, which were, moreover, highly
professional, exceeded the normal commercia risk which must be borne by the
applicants.

In view of the above, the Commission is of the opinion that the circumstances of the
case must be considered to constitute a special situation covered by Article 239 of
Regulation (EEC) No 2913/92.
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B. The condition concer ning the absence of deception or obvious negligence

The circumstances of the case do not suggest any deception or obvious negligence on
the part of the firm, as the competent Belgian authorities confirm.

The remission of import duties requested is therefore justified,

Where special circumstances warrant repayment or remission, Article 908 of
Regulation (EEC) No 2454/93 authorises the Commission to determine the conditions
under which the Member States may repay or remit duties in cases involving
comparable issues of fact and law.

Cases comparable in fact and law to this one are repayment or remission requests
lodged within the legal time limits in respect of imports of bananas originating in
non-ACP third countries carried out before 1 January 1999 for which the licences
presented were supposed to have been issued by the Spanish authorities. The request
must not have been submitted by either of the two Italian firms entered as transferee
on the licences presented in this case. There must have been no deception or obvious
negligence on the part of the persons liable for payment,

HAS ADOPTED THIS DECISION:

1.

Article 1

The import duties in the sum of EUR XXXX which were the subject of Belgium’'s

request of 14 December 2007 shall be entered in the accounts.

2.

Remission of the import duties in the sum of EUR XXXX, requested by Belgium on

14 December 2007, isjustified.

Article 2

This Decision is addressed to the Kingdom of Belgium.

Done at Brussdls, 8-4-2010

For the Cgmmissi on
Algirdas Semeta
Member of the Commission
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