[image: K:\TPA Global Brand Book 2014\TPA Global Logos\AlliancePartner.jpg]		  4
[bookmark: _Toc444850059]Additional comments on dispute avoidance and resolution after BEPS
TPA has been active in working in the field of dispute avoidance and resolution with various multinational companies operating in varying industries and can provide experienced assistance in this field as it has developed a set of tools and strategies specifically to cater to the needs of MNEs seeking to avoid and/or resolve disputes with tax authorities in a controlled, efficient and simple manner.
The most recent addition to this set of tools is a ‘2016 Handbook for dispute avoidance and resolution after BEPS’. In this handbook, TPA identifies that MNEs should, at the outset, make a proactive attempt to prevent disputes from arising through avoidance tools such as APAs, mediations, ISO certifications, safe harbour principles etc. As a next step, TPA proposes using various disputes resolution tools available to taxpayers such as arbitration, local and international courts. In this informative booklet, TPA lists the pros and cons of all available dispute avoidance and resolution measures across various countries and their applicability at various stages of the dispute. 
[bookmark: _GoBack]The following sections present an overview of the guidance offered by TPA in this respect and contain an index of the aforementioned booklet; TPA will be pleased to offer its opinion and further detailed guidance on the topic upon request.
1. [bookmark: _Toc444850052]Timeline of disputes
TPA has developed a thorough mechanism on how to address the increasing number of disputes. 
As a first step, TPA has framed a timeline of conflicts which represents the actions of the taxpayer and the tax authorities in relation to a tax and/or transfer pricing dispute. This timeline showcases the options available to the taxpayer to prevent a dispute and the ones available after a dispute arises. 

All the options listed to the left of the turning point i.e. before filing of a tax return are covered under dispute avoidance because they are the precautionary measures available to the taxpayer before the tax returns are received and analysed by the tax authorities. Timely and efficient adoption of these measures can increase the taxpayers’ chances of avoiding a dispute with the tax authorities upon an analysis of its tax returns. 
Once the tax return has been submitted, the tax authorities may select the taxpayers’ case on the basis of many factors. Thus, even if the taxpayer has complied with all the pre-emptive dispute avoidance options, it is still possible that the case may be selected by the tax authorities for audit. Once a case has been selected and an assessment has been made, the taxpayer may not be in agreement with such assessment. This leads to disputes, which can then be resolved via the options listed to the right of the turning point in the above timeline of disputes (see picture above). 
2. TPA’s Guidance- Dispute avoidance and dispute resolution
The various options proposed by TPA to be used in order to prevent and/or resolve disputes with tax authorities are: 
Multilateral
Unilateral

Multilateral APA
EU Arbitration Convention

Arbitrage committee under investment treaty
Pre-audit settlement
Tax audits
ISO certificate
G20/OECD listings e.g. exchange of information
Mediation
Joint Tax Audits
EU Commission investigation
Local courts
Safe harbors
APA





TPA suggests 4 levels/stages of dispute avoidance and dispute resolutions. They can be defined as following:
1. Unilateral Pro-active (Quadrant 4)
This category refers to dispute avoidance measures that can be unilaterally pursued by the taxpayer such as completion of all transfer pricing documentation proving the existence of arm’s length prices for all intercompany transactions, Pre-audit settlements with the tax authorities, advanced pricing agreements etc. Unilateral measures can be quite effective if utilised efficiently and in time as they prevent the existence of any dispute. However, with the increased use of intangibles by businesses, measures such as a unilateral APA may not accord complete protection as it only represents the view of the competent authority of one jurisdiction in which the taxpayer operates and the competent authority in any other jurisdiction may not agree with that analysis. Hence, a multilateral dispute avoidance measure may allow for more certainty. 
2. Multilateral Pro-active (Quadrant 2)
This category refers to dispute avoidance measures that are available to the taxpayer which represent the view of more than one tax authority. Some examples can be multilateral APAs, use of the safe harbour rules employed by countries, ISO certification etc. Multilateral dispute avoidance measures can offer more certainty with regard to avoidance of a dispute than their unilateral counterparts, but due to the increased use of intangibles and complicated ways of conducting a business, the critical conditions set at the time of framing the APA may differ from the actual conduct carried out by the taxpayer in the later years, thereby leading to a dispute. 
3. Unilateral Re-active (Quadrant 3)
Once an assessment has been made and the taxpayer is not in agreement with the same, it is allowed to pursue unilateral dispute resolution measures. Such schemes could include settlement of the dispute before an appellate tax tribunal, local court proceedings or arbitration under public international law. These measures can only be initiated by the taxpayer or upon a request form the taxpayer and the mechanism for doing so differs from country to country and is discussed in later sections of this booklet.    
4. Multilateral Re-active (Quadrant 1)
Finally, if a dispute has not been resolved under any of the above options, there are some options available to the taxpayer to seek multilateral resolution of disputes. These include arbitration under the bilateral tax treaties or the EU convention (if applicable), or any other form of mutual agreement procedure which is available in the country of the taxpayer.  
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Dispute avoidance
1. Safe harbors
2. ISO certification
3. G20/OECD listings
4. Multilateral/Unilateral APAs
5. MAP/MEMAP
6. Mediation
7. Pre-audit settlement





Turning point
1. Filing of tax return
2. Horizontal supervision
3. Case selection







Dispute resolution
1. Phase A: Tax audit
2. Phase B: Commission or Tribunal Investigation*
3. Phase C: Local court or Local arbitrage
4. Phase D: International court or      international arbitrage
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