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Background and Analysis 
 


AmCham EU welcomes the opportunity to comment on the European 


Commission’s public ‘fact-finding’ consultation on the ‘The internal market: 


factual example of double non-taxation cases’, which seeks to collect ‘evidence 


concerning double non-taxation within the EU and in relation with third 


countries’.   


 


The consultation identifies a number of issues where different cases of double 


non-taxation could occur based on various sources including international tax 


literature, articles and lectures and presents a ‘non-exhaustive’ list of examples 


in a questionnaire format. However, this structure does not allow for comments 


on whether the examples listed present a problem or not, which makes it very 


difficult to respond in a meaningful way. Therefore, rather than answering the 


questions within the consultation document, this position paper provides 


broader comments on the arguments against a general prohibition of double 


non-taxation.  


 


EU Member States retain extensive competences in direct tax matters and can 


determine the scope of their tax jurisdiction, either unilaterally or bilaterally. 


This allows Member States to introduce domestic rules on anti-avoidance, 


which we believe remains the better approach to address double non-taxation 


rather than a new EU-wide regime. If EU-wide restrictions were to go ahead, 


they would constrain normal commercial transactions and also reduce the 


attractiveness of Europe as a place to invest. 


 


Existing provisions  


 
As it currently stands, Member States can make decisions about their own tax 


policy and introduce provisions around non-double taxation. This allows 


Member States to decide whether or not – and for a variety of policy reasons – 


to prevent double non-taxation. The anti-arbitrage rules found in the UK are an 


example of how this works effectively when a Member State decides to prevent 


double non-taxation.  The UK anti-arbitrage rules, introduced in 2005, apply to 


both deductions of interest and receipts, and are designed to counter artificial 


arrangements avoiding UK tax. The deduction rules apply to companies within 


the charge to corporation tax, which includes UK resident companies and the 


UK permanent establishments of overseas companies. Likewise, many other EU 


jurisdictions already have a limitation on exempt dividends derived from 


passive income along with limitations on deductible interest on acquisition of 


subsidiaries which generate tax exempt dividends. These are all relevant 


examples of how things can and do work at individual Member State level.  
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Other countries have also taken action against double non-taxation, however the 


consultation takes no account of this, potentially resulting in double taxation. Of 


particular interest to AmCham EU members is the American example; in the 


US, any opportunities for exploiting the differential treatment of hybrid entities 


or instruments have been addressed by unilateral legislation. The US Dual 


Consolidated Loss Rule restricts double deduction of net operating losses 


resulting from differences between US and foreign definition of ‘corporate 


residence’. 


 


Alongside domestic legislation, some Member States have double tax treaties 


that also address double non-taxation. This is true for example of the UK-US 


Double Taxation Convention (which entered into force on 31 March 2003). 


Article 23 is designed to counter abusive arrangements intended to enable 


persons who would not otherwise be entitled to the benefits of the Convention 


to obtain such benefits. To claim treaty benefits, a resident of a contracting state 


must be a ‘qualified person’, meaning an individual, a government-owned 


entity, a local pension or employee benefits fund, or a local charity. 


Corporations will qualify only if they satisfy one of several alternative tests, 


including a public trading test, an ownership-plus-base-erosion test or an active 


business test. This is backed up by an ‘anti-hybrid’ rule, which denies treaty 


benefits for income derived through an entity that one state treats as transparent 


but the other does not.  Article 1 (8) states, ‘An item of income, profit or gain 


derived through a person that is fiscally transparent under the laws of either 


Contracting State shall be considered to be derived by a resident of a 


Contracting State to the extent that the item is treated for the purposes of the 


taxation law of such Contracting State as the income, profit or gain of a 


resident’. Again we believe this is best handled at the Member State level in 


bilateral conventions reflecting Member States tax policy priorities.  


 


The fact that EU Member States have adhered to their national direct tax 


sovereignty, makes a well-designed system of information exchange and tax 


collection between the Member States possible. In February 2011, the ECOFIN 


Council formally adopted a new Council Directive 2011/16/EU on 


administrative cooperation in the field of taxation and repealing Directive 


77/799/EEC. Article 9 states that ‘the competent authorities of each Member 


State may communicate, by spontaneous exchange, to the competent authorities 


of the other Member States any information of which they are aware and which 


may be useful to the competent authorities of the other Member States’. 


 


Also at an EU level, there is anti-avoidance protection in the EU Interest & 


Royalty Directive and Double Tax Conventions and furthermore, the Joint 


International Tax Shelter Information Centre (JITSIC) offers sufficient 


opportunities for territories to be transparent with one another. 


 


In addition to these developments in the EU, the Organisation for Economic 


Cooperation and Development (OECD) has also achieved significant progress 


in the area of information exchange. The OECD has developed a number of 


instruments that provide a legal framework for exchange of information which 


includes Article 26 of the Model Tax Convention, Tax Information Exchange 


Agreements (TIEA) – developed jointly with a number of non-member 
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economies – and the Multilateral Convention on Mutual Administrative 


Assistance in Tax Matters. The Global Forum on Transparency and Exchange 


of Information for Tax Purposes has been the multilateral framework within 


which work in the area transparency and exchange of information has been 


carried out by both OECD and non-OECD economies since 2000. The Global 


Forum’s main achievements have been the development of the standards of 


transparency and exchange of information through the publication of the Model 


Agreement on Exchange of Information on Tax Purposes in 2002. In addition, 


the Global Forum has, since 2006, produced an annual assessment of the legal 


and administrative framework for transparency and exchange of information in 


over 80 jurisdictions.  


 


The OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax 
Administrations provide guidance on the application of the ‘arm's length 


principle’ for the valuation, for tax purposes, of cross-border transactions 


between associated enterprises. Any intercompany transactions conducted on a 


non-arm’s length basis are already dealt with by domestic Transfer Pricing 


regulations which will be in line with these OECD guidelines. The need for 


cross-territory anti-avoidance is simply not needed alongside existing national 


legislation and well established OECD Guidelines that are understood by both 


Governments and Business as to how to operate across Member States. 


 


EU principles of fiscal flexibility and subsidiarity  


 
Member States have recognised their relative economic and geographic 


differences by reserving the right to provide, within EU anti-state aid rules and 


after recognising the importance of the fundamental freedoms, more or less 


attractive tax regimes. Their decisions are taken on the basis of what works best 


for their jurisdiction within its national boundaries and according to the 


economic and social challenges it is facing. It is thus neither surprising nor 


objectionable that such internally focused national tax policies may not always 


mesh. However, this makes it possible, to some extent, for Member States to 


engage in a certain degree of tax competition. They can pursue external 


objectives through tax measures such as the promotion of Research and 


Development.  


 


So-called tax competition is thus not inherently unfair as the consultation seeks 


to characterise it, but an essential economic fact of life for most Member States. 


European Court of Justice cases, such as Cadbury Schweppes, FII GLO and the 


Thin Cap GLO all acknowledge that tax competition within Europe is an 


inevitable consequence under the EC treaty of Member States maintaining 


sovereign control of budgets and taxation policy and the fundamental freedoms.  


Seeking to level the playing field in some areas but not others will distort this, 


and potentially create uncertainty or conflict as to whether tax policy in one 


Member States can or should be counteracted by additional taxation in another 


Member State. If a Member State objects to giving a deduction for an expense 


when the corresponding income is not taxed elsewhere, it can address that issue 


in its own internal policies or rules. There is no reason to have any solution to 


this perceived problem that is more complicated than that.  
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Furthermore, the EU’s free movement provisions legally support the right of 


companies to genuinely establish themselves in a lower-tax Member State.  We 


support the ending of aggressive artificial tax schemes. This consultation, 


however, creates confusion between aggressive schemes, normal tax planning 


and, legitimate responses to government-enacted incentives.  


 


EU initiatives that are aimed at creating consistency on corporate taxation in the 


Single Market present a real danger, and the lack of coordination between the 


EU and non-EU third countries with respect to the current issue may lead to a 


significant deterioration of European economic competitiveness in the world.  


 


Consultation document and double non-taxation 


 


At present, the consultation gives an extremely broad definition of double non-


taxation and in doing so it fails to differentiate between such ‘schemes’ and 


legitimate tax planning by EU MNCs in Member States that choose to structure 


their EU operations efficiently to remain competitive. Therefore, before seeking 


views on double non-taxation in the form of the questions set out within the 


consultation, there needs to be clarity on the precise definition of double non-


taxation.    


 


As noted above, many countries place restrictions on certain (usually related-


party) acquisitions of subsidiary stock, but if groups could not borrow at all in a 


tax efficient manner to fund an acquisition of exempt participations, then they 


would have to look at alternatives, e.g. asset purchases or at worst relocate to 


non-EU jurisdictions.  


 


Even though the scenarios discussed in the consultation may arise because of 


asymmetry in tax treatment, the consultation needs to look wider than just tax 


and include an understanding of the associated legal and accounting analysis 


before concluding on the impact of targeting double non-taxation.  The latter 


cannot be considered in isolation without understanding the interaction with 


other legislative systems. Further afield, the consultation seems to envisage 


extraterritorial effects at times, referring as it does to third countries, which 


would clearly extend the legislation beyond the EU (and potentially clash, as 


noted above, with the anti-avoidance rules of those third countries). 


 


Conclusion 


 
AmCham EU believes that the scope of double non-taxation in the consultation 


is too broad in light of the existing provisions outlined in this position paper. As 


it stands, this would have a significant impact on the EU’s principles of fiscal 


flexibility and subsidiarity, further hindering legitimate business restructuring 


both within and outside the EU, and therefore reduce the attractiveness of 


Europe as a place to invest. We believe any measures against double non-


taxation should be handled at the Member State level.  
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*** 
AmCham EU speaks for American companies committed to Europe on trade, investment 
and competitiveness issues. It aims to ensure a growth-orientated business and 
investment climate in Europe. AmCham EU facilitates the resolution of transatlantic 
issues that impact business and plays a role in creating better understanding of EU and 
US positions on business matters. Aggregate U.S. investment in Europe totaled $2.2 
trillion in 2010 and directly supports more than 4.2 million jobs in Europe. 
 


*** 
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BUSINESSEUROPE – Comments on the European Commission Consultation 
paper on double non-taxation 


The Commission has launched a public consultation in order to establish evidence 
concerning double non-taxation within the EU and in relation to third countries. The 
consultation runs from February 29 until May 30, 2012. 


 


The Commission has previously taken initiatives to remove double taxation and other 
obstacles within the single market, something which BUSINESSEUROPE fully 
supports. BUSINESSEUROPE welcomes the opportunity to provide comments on the 
Commission Consultation paper on double non-taxation. Considering the political 
pressure associated with this topic, we understand that the Commission, in holding the 
consultation, is aiming at establishing whether or not there is a need to act in this area, 
and if so to identify and develop the appropriate policy response to double non-
taxation. 


 


BUSINESSEUROPE’s prime focus is to make sure that companies can operate their 
business efficiently within the single market and worldwide with as few obstacles as 
possible and without being subjected to double taxation.  


 


BUSINESSEUROPE is fully supportive of fighting artificial tax schemes. We do 
however find the questionnaire to go beyond aggressive tax planning and artificial 
schemes. Rather than to answer the specific questions in the consultation paper we 
have decided to provide a few comments of a more general nature. 
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There is an obvious risk that there will be a variety of national non coordinated 
initiatives in this area. In order to avoid double taxation as well as double non-taxation it 
is of utmost importance that countries can agree on a common set of principles and 
apply them consistently. Furthermore, it must be recognized that non-taxation is not 
always a result of aggressive tax planning. On the contrary, non-taxation is often an 
intentional consequence of national tax policy objectives. A general prohibition of 
double non-taxation would depart from such national objectives. 


 


It is therefore crucial to have a very clear notion of “double non-taxation”. Some fiscal 
administrations consider e.g. tax incentives for research and development or notional 
interest deductions as double non-taxation. BUSINESSEUROPE considers that tax 
measures that have been introduced by national legislators to incentivize certain 
behaviour of tax payers should not be stigmatized. Otherwise every deviation between 
two national tax systems (e.g. differences in depreciation rules) would have to be 
regarded as double non-taxation. We consider it to be the right of a sovereign state to 
design differences in its tax system. 


 


Consequently, in this context, the questions in the consultation paper go beyond what 
we normally consider to be double non-taxation. We believe it is important to make a 
clear distinction between actual double non-taxation cases (e.g. due to mismatches of 
hybrid entities and hybrid instruments) and tax competition (low taxation). However, 
some of the questions in the Consultation paper seem to relate to the latter. The right 
to set corporate tax rates constitutes an important part of a country’s tax sovereignty. 
The ECJ has clearly ruled in support of the right to take advantage of lower rates, 
unless the “arrangements are wholly artificial”. Rather than sweeping broadly for 
potential double non-taxation, BUSINESSEUROPE would fully support focused and 
coordinated actions to deal with such “wholly artificial” and abusive structures. 
However, it is essential to uphold the principle of a country’s tax sovereignty and to 
respect the clear guidance given by the ECJ.  


 


Furthermore, according to the OECD Guidelines for Multinational Enterprises (MNE-
Guidelines) companies should adhere to the “spirit of the law” in the countries in which 
they operate. Consequently, companies could very well be in a situation where they 
adhere to the spirit of the laws in two countries and still end up with double non-
taxation.  


 


Tax within the EU is a national competency and as such governments make decisions 
about their own tax policy and these decisions may, or may not, synchronise with 
decisions by other member states. Mismatches between tax systems may, or may not, 
arise as a result giving rise to "double non taxation" (as well as double taxation for that 
matter). The ECJ has stated in a number of cases that, even if double taxation is an 
obstacle to the internal market, overlapping taxation caused by consistent application 
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of local tax legislation has to be accepted1. Even if member states and the Commission 
would believe double non-taxation is a problem, such ECJ jurisprudence would confirm 
it is a consequence of un-harmonised legislation between countries. The only way such 
mismatches (double non-taxation but also double taxation) could be avoided would be 
for governments to liaise on their tax policy with other governments to mutually agree a 
policy to avoid these mismatches. Such a review would also need to consider how to 
avoid any unintended consequences and in particular any double taxation caused by 
any actions considered. In these circumstances it is difficult to see how business could 
comment on the policy changes that would need to be considered as changes could be 
made in either national context. 


 


On behalf of the BUSINESSEUROPE Tax Policy Group 


 


 
Krister Andersson 


                                                      


1
 E.g. Kerkhaert&Morres C513/04 
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           May 2012 
 
 
CBI COMMENTS ON EU DOUBLE NON-TAXATION CONSULTATION ON “THE INTERNAL MARKET: 
FACTUAL EXAMPLES OF DOUBLE NON-TAXATION CASES”      
 
 
INTRODUCTION 


The CBI is the UK’s leading business organisation, speaking for some 240,000 businesses that together 
employ around a third of the private sector workforce.  With offices across the UK as well as representation 
in Brussels, Washington, Beijing and Delhi the CBI communicates the British business voice around the 
world.  
 
 
GENERAL COMMENTS 


We welcome the opportunity to comment on the European Commission’s consultation on “The internal 
market: factual examples of double non-taxation cases”, published on 29 February 2012, to gather evidence 
of double non-taxation within the EU and with Third Countries with the aim of identifying and developing the 
appropriate policy response to double non-taxation.  We do have significant concerns, however, both on the 
substance and form of the transaction, and we set these out below. 
 
1 Two Principal Concerns:  National Sovereignty And Fiscal Flexibility 


In our view the consultation seems to ignore two fundamental EU principles: national sovereignty and 
fiscal flexibility.  There is no common tax system within the EU.  Member states have deliberately 
reserved the right to set their own internal corporate tax policies and rules.  How transactions and 
entities are treated and whether income or gains are taxed or not (or only in a particular way) is 
therefore an entirely internally focused question, and decisions are then taken solely on the basis of 
what works best for the jurisdiction concerned within its national boundaries and according to the 
economic and social challenges it is facing.  It is thus neither surprising nor objectionable that such 
internally focused national tax policies (and indeed corporate law regimes) may not mesh with each 
other.  They are not intended to, and any attempt to make them do so will simply result in further 
anomalies and uncertainty, not to say compliance costs, as well as offending – even putting the 
question of national sovereignty aside for a moment – against the key EU concept of subsidiarity. 


 
Additionally, Member States have recognised their relative economic and geographic differences by 
reserving the right to provide, within EU anti-state aid rules and after recognising the importance of the 
fundamental freedoms, more or less attractive tax regimes.  Thus, the thrust of this project is not only 
damaging to the crucial direct tax concept of national sovereignty, but may also overturn a long-
decided agreement on the need for fiscal flexibility (that does not contravene the four freedoms or 
state aid rules). It also ignores ECJ case law such as Cadbury


1
, which expressly endorses the right of 


a company of one Member state to set up a subsidiary in another Member State to access a more 
favourable tax regime, provided that is a genuine economic establishment. So-called tax competition 
is thus not inherently “unfair” as the consultation seeks to characterise it but an essential economic 
fact of life for most Member States and expressly approved by the ECJ.  Seeking to level the playing 
field in some areas but not others will distort this, and potentially create uncertainty or conflict as to 
whether tax policy in one Member State can or should be counteracted by additional taxation in 


                                                           
1
 Case C-196/04 Cadbury Schweppes, 12 September 2006  
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another Member State.  If a Member State objects to giving a deduction for an expense when the 
corresponding income is not taxed elsewhere, it can address that issue in its own internal policies or 
rules.  Given the long-agreed importance of fiscal flexibility to Member States, there is no reason to 
have any solution to this perceived problem that is more complicated than that. 


 
2 Other Broad Concerns 


We would mention three further broad concerns which we will address in more detail below:   
 


• If  EU-wide restrictions were to go ahead they would constrain normal commercial transactions, 
including further hindering legitimate business restructuring both within and outside the EU, 
thereby, inter alia, reducing the attractiveness of Europe as a place to invest.  


   
• Although the consultation only covers direct taxes, the paper defines double non-taxation much 


more broadly than simply the use of hybrid instruments and entities which comprise true “double 
non-taxation”.  In fact the consultation seeks to include examples of territorial non-taxation (or 
relatively low taxation) of specific activities compared to other Member States.  


 
• The opportunities for exploiting the differential tax treatment of hybrid entities or instruments 


have already been much reduced by anti-avoidance legislation – most notably in the UK – and, 
therefore, we believe that the subsidiarity principle has not been taken into account in this 
consultation. 


 
3 The Unusual Form of the Consultation  


We also have significant concerns about the form of the consultation.  The questions in the 


consultation document seem implicitly to assume that there is a problem, and provide space only to 


comment on how that problem might be addressed.  No balance is attempted in the document by 


asking whether the issue described is or is not a problem. There is no attempt to seek the alternative 


view as to why tax competition between Member States could be beneficial.  The question is not 


asked as to whether there might be justifications or other mitigating factors at work in any of the 


various scenarios (for example, government incentives, such as patent box with regard to Issue 7, or 


simply a lower overall corporation tax rate with regard to Issue 5).  Nor does the consultation seek 


views on the impact of the proposals on EU headquartered MNCs.   


 


We find it somewhat disturbing that normal EC procedures have not been followed, and anonymous 


submissions have been invited.  As a result, there will be no way to check the accuracy of any 


assertions or allegations made in such anonymous submissions.  The CBI has been publicly 


supportive of ending aggressive, artificial tax schemes.  This consultation, however, will damage that 


process by its confusion – perhaps especially in anonymous replies – between aggressive schemes, 


normal tax planning and, legitimate responses to government-enacted incentives. 


 


We note that the consultation is a fact finding exercise inviting responses to the questionnaire 


enclosed with it.  As noted above, we consider that the questionnaire steers only one way and also 


has a focus that goes well beyond what is generally understood as double non-taxation. The way it is 


structured makes it very difficult for us to respond positively by simply answering the questions posed.  


We do, however, take very seriously the Commission Services’ appeals for business to participate in 


the consultation.  Therefore, rather than responding point-by-point, we are making broader comments 


to present some of the arguments in favour of some of the structures described in the consultation 


document. 


 


 







3 
 


SPECIFIC COMMENTS 
 
 
National Rules already in place mean a General EU Double Non-Taxation Anti-Avoidance Regime is 
not required 
Although there are scenarios where effective double non-taxation can arise from a difference in treatment of 
the same item in different countries (e.g. hybrids), we believe that this should be left to national fiscal 
authorities to legislate.  A good example of this are the avoidance through arbitrage rules


2
 in the UK which 


require the disclosure of hybrid structures, and provide for a clearance regime.  Similarly (as regards Issue 7) 
many EU jurisdictions already have a limitation or switchover mechanism on exempt dividends derived from 
passive income, along with limitations on deductible interest on acquisition of subsidiaries which generate 
tax exempt dividends (Issue 6).  These are all relevant examples of how things do work and can work at 
individual Member State levels. 


Furthermore, there is already existing EU anti-avoidance protection in the EU Interest & Royalty Directive 
and Double Tax Conventions.  Additionally, the EU Code of Conduct Group, the new EU Exchange of 
Information Directive and JITSIC offer sufficient opportunities for territories to be transparent with one 
another.  The new Exchange of Information Directive requires Member States to share information regarding 
tax rulings including with respect to PEs, and so addresses Issue 3 relating to Double Tax Conventions as 
highlighted in the consultation document.  


Cross-territory anti-avoidance rules are simply not needed alongside the plethora of existing national 
legislation and well established OECD Guidelines.  These rules and guidelines are well-understood by both 
governments and business as to how they operate across Member States.  For example, intercompany 
transactions conducted on a non-arm’s length basis are already adequately dealt with by Transfer Pricing 
regulations which are in line with the OECD Transfer Pricing Guidelines.  We are also concerned that this 
could be construed as an attack on APAs, which are transparent within the EU, and which provide valuable 
certainty to both governments and taxpayers.  Moreover, our members have hardly ever benefited from 
double non-taxation because of APAs.  


Finally, we also think it important to note the recent ECJ decision in favour of 3M Italia SpA
3
 held that there is 


no EU law obligation for a Member State to have anti-avoidance provisions where there is no abuse of EU 
law. 
 
The Importance of Member State Freedom to set Tax Policy 
The OECD has recently published a document with recommendations as to actions on international tax 
loopholes.  It notes that a better approach to countering these situations is with specific domestic anti 
avoidance rules and/or rules specifically addressing hybrid mismatch arrangements rather than 
harmonisation.  This is the only way in which problems can be addressed without interfering with the rights of 
Member States to set their own tax policy.  As noted above, the UK already has sufficient anti-abusive 
measures in place. 
 
Where there are cases of countries applying different policies and tax rates (for example where participation 
exemption is given to very low or nil taxed dividends), this should be left to each EU Member State to decide 
how to implement tax policy; to do otherwise would equate to tax harmonisation.   
 


Tax Competition is acceptable within the EU 
The consultation seems to be at odds with what has been acknowledged in the Cadbury Schweppes, FII 
GLO and the Thin Cap GLO


4
 cases which concluded that tax competition within Europe is an inevitable 


consequence under the EC Treaty of Member States maintaining sovereign control of budgets and taxation 
policy and the fundamental freedoms.  If a jurisdiction has economic or geographic attributes which need to 
be adjusted in global competitive terms by differential tax treatment, then why should some overriding tax 
principle deny them that opportunity when the ECJ and Member States have decided that tax competition 
should continue?   
 
 
 


                                                           
2
 F2A05/S24-31 and F2A05/SCH13 


3
 Case C-417/10 3M Italia SpA, 29 March 2012  


4
 Case C-446/04 FII GLO, 12 December 2006 and Case C-524/04 Thin Cap GLO, March 2007.  
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An Attack on the Participation Exemption? 
The participation exemption for holding companies across most EU Member States seems to be under 
attack in the consultation in Issues 5 & 6.  This is a cornerstone of the tax systems of most EU Member 
States so this does seem inappropriate.  As noted above, many countries place restrictions on certain 
(usually related-party) acquisitions of subsidiary shares, but if groups could not borrow at all in a tax efficient 
manner to fund an acquisition of exempt participations, then they would have to look at alternatives e.g. 
asset purchases or at worst relocate to non-EU jurisdictions.  


Potentially Erroneous Principles Outlined in the Consultation 
Notwithstanding the above view that EU double non-taxation legislation is not required, it is our view that 
before seeking consultation on double non-taxation in the form of the questions set out within the 
consultation, there needs to be clarity on the precise definition of double non-taxation.    


We believe the consultation should have initially focussed on engagement with stakeholders from 
Governments, MNCs and NGOs to agree upon a limited definition of double non-taxation in an effort to 
narrow the scope so that only truly egregious, artificial schemes are targeted.  That is an objective that the 
CBI would support.  However, given the extremely broad definition of double non-taxation that the 
consultation seems to be targeting, it fails to differentiate between such ’schemes’ and genuine tax planning 
by EU MNCs in Member States who choose to structure their EU operations efficiently to remain competitive.  


Even though the scenarios discussed in the consultation may arise because of asymmetry in tax treatment, 
the consultation needs to look wider than just tax and include an understanding of the associated legal and 
accounting analysis before concluding on the impact of targeting double non-taxation.  The latter cannot be 
considered in isolation without understanding the interaction with other legislative systems.  


Further afield, the consultation seems to envisage extraterritorial effects at times, referring as it does to third 
countries, which would clearly extend the legislation beyond the EU.   
 
 
CONCLUSION 


In summary, if many of the situations addressed in the consultation were countered, this would significantly 
impact the ability of MNCs headquartered in the EU to remain globally competitive.  We urge the 
Commission to refine and narrow the scope of this project in order to avoid damaging both European 
principles and European business. 
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European Commission 


DG TAXUD 


Rue de Spa 3, Office 8/007 


B-1049 Brussels 


 


Brussels, May 30, 2012 


 


Dear Sir/Madame 


 
 


Re: Submission to the consultation “The internal market: factual examples of double 


non-taxation cases” 


 
 


Eurodad welcomes this consultation on double non-taxation. Given the devastating 


consequences of double non-taxation within the EU and not least across developing 


countries and the enormous potential for domestic resource mobilisation that lays in 


taxation, we highly appreciate this initiative and would like to thank you for the opportunity 


to contribute to shaping EU policies on this specific area.   


 


Eurodad is the European Network on Debt and Development, a network of 50 NGOs  from 


19 European countries working on issues of development finance, including tax and 


development This letter is to confirm Eurodad’s support to the TJN submission, see 


attached.  


 


We hope the consultation will lead to concrete measures to close the loopholes of double 


non-taxation and hence facilitate grater mobilisation of sorely needed resources 


domestically across developing countries. This would also be a step towards greater policy 


coherence for development within the EU.  


 


 


Best regards,  


 


Øygunn Sundsbø Brynildsen  


 


 
Senior Policy and Advocacy Officer 


Euroad 
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European Commission 
Directorate-General for Taxation and Customs Union 
Rue de Spa 3, Office 8/007 
B-1049 Brussels 
BELGIUM 
 
 


 
Brussels, 30 May 2012 


 
 
Dear Sir, Madam, 


1. Introduction 


This letter sets out the comments and concerns of the European Business Initiative on 
Taxation (EBIT)


1
 on the European Commission‟s “Consultation on factual examples and 


possible ways to tackle double non-taxation cases”. 
 
EBIT considers this to be a very important topic for the business community and therefore we 
welcome this opportunity to provide our comments on the Consultation. 
 
Since its establishment in 2001, EBIT‟s aim has been to help eliminate remaining tax barriers 
in Europe‟s Single Market and encourage the implementation of business-friendly solutions. 
EBIT‟s technical input to EU and OECD policy-makers is always rooted in the day-to-day 
practice and experience of its member companies.   
 
EBIT is convinced that modernising and streamlining Europe‟s direct tax policy framework 
further will help to create an environment in which businesses can comply more easily with 
tax regulations and enable them to concentrate on competitiveness, sustainable growth, 
investing in people and innovation. Companies in Europe are committed to paying all the 
legally required national taxes due in the Member States. In doing so they need to navigate 
between different Member State legal systems and national interpretations of EU and/or tax 
treaty law. According to a recent study, EU multinationals tend to have a higher effective 
corporate income tax rate than, for instance, their US counterparts.


2
 


 
EBIT welcomes EU initiatives which are aimed at creating consistency in corporate taxation 
in the Single Market. EBIT is against tax evasion and tax fraud. Nonetheless, with regard to 
the current consultation, EBIT has a number of comments and serious concerns with regard 
to the approach now followed by the Commission, which are set out below.  
 


                                                      
1
 At the time of writing this submission, EBIT Members included: AIRBUS, BP, CATERPILLAR, EADS, 


GE, DEUTSCHE LUFTHANSA, INFORMA GROUP, MTU AERO ENGINES, NUTRECO, REED 
ELSEVIER, ROLLS-ROYCE, ROMPETROL GROUP, SAMSUNG ELECTRONICS and TUPPERWARE 
spanning the following business sectors: aerospace and defence, aircraft engine manufacturers, 
airlines, conference organisers, earth moving equipment, electronics, food, food containers, healthcare 
equipment, oil, pharmaceuticals, publishing, retail, software, and train manufacture. 
2
 Reuven S. Avi-Yonah and Yaron Lahav, "The Effective Tax Rate of the Largest US and EU 


Multinationals" (October 2011). University of Michigan Legal Working Paper Series. Program in Law 
and Economics. Working Paper 41. 







EBIT Comments on the European Commission‟s “Consultation on factual examples and 


possible ways to tackle double non-taxation cases” 


 


 


 


        


3 


2. Executive summary 
 
EBIT is concerned by the fact that the Consultation document does not contain a clear 
definition of the terms double taxation, “double non-taxation” and “low taxation”. 
 
EBIT considers that the issue of double non-taxation should not be addressed 
separately from that of double taxation. 
 
EBIT also considers that the Commission’s initiative will need to take full account of 
Member States’ tax sovereignty or sufficiently acknowledge the concept of 
subsidiarity, subject to compliance with the TFEU. 
 
EBIT considers that the phenomena of double taxation and non-taxation are inherent 
consequences of the fact that EU Member States' corporate income tax systems have 
not been harmonised and that this is not sufficiently reflected in the Consultation 
document.  
 
EBIT believes the scope of double non-taxation as envisaged in the consultation 
document is far too broad. 
 
EBIT is concerned that the Commission initiative duplicates other pre-existing 
initiatives such as those of the Code of Conduct Group.  
 
Any action that might be taken, insofar as this initiative goes ahead, should be based 
on reciprocity with countries outside the EU, to avoid damaging EU economic 
competitiveness. 
 
EBIT is concerned that the Commission’s initiative is fully co-ordinated with other 
relevant international initiatives, such as the recent OECD report on “Hybrid Mismatch 
Arrangements – Tax Policy and Compliance Issues”. 
 
 
3. The present Consultation document on double non-taxation 
 
The present Consultation document is connected to the issues of subsidiarity, transfer 
pricing, double taxation and administrative burdens, absence of loss relief, the Code of 
Conduct, OECD initiatives and information exchange discussed in Appendix 1 below. The 
interaction between them is, however, far from clear. This can be illustrated as follows.  
 
Definition of ‘double taxation, ‘double non-taxation’ and ‘low taxation’ 


 
EBIT is concerned by the fact that the Consultation document does not contain a clear 
definition of the terms double taxation, „double non-taxation‟ and „low taxation‟. This leads to 
terminological confusion and misunderstandings.  
 
Double non-taxation 
 
For instance, take Issue 7 of the Consultation document which amongst other things 
concerns special regimes for the taxation of income from intellectual property. In combination 
with the tax regime in another State, double non-taxation might occur, according to the 
Consultation document. EBIT considers, however, that this is not a situation of double non-
taxation, but the result of legitimate policy choices of the Member State concerned, i.e. the 
promotion of research and development.  Some of these tax regimes have been notified in 
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advance to the Commission which decided that they do not amount to State aid within the 
meaning of Article 107(1) TFEU.


3
  


 
Another example can be found in Issue 6 of the Consultation document on „Debt financing of 
tax exempt income‟. This issue targets borrowing via a local acquisition company to acquire 
and tax group/tax consolidate with a local target company, where a sale of the shares of the 
resulting acquired sub-group by the investors would be tax free. This is a consequence of tax 
policy choices made by the countries concerned rather than double non taxation. Moreover, 
in the scenario used in the Consultation document, the acquisition is financed through a third 
party loan, that is to say through an economic operator which will itself be subject to tax. In 
other words, this is not a double non-taxation situation: the profits of a company are matched 
with the losses of its parent: at group level no profit is realised, so why would it be taxed, and 
the lending bank is taxable on the interest it receives. 
 
EBIT concludes therefore that the definitions of key concepts and aims of the Consultation 
document such as double non-taxation do not appear to be fully thought through. 
 
Moreover, the impact of double non-taxation is in EBIT‟s view not being evaluated correctly. 
Even where a situation of double non-taxation would be identified and even where the 
amount at stake could be considered as being material, one has to understand that the 
impact on competition cannot be established by that material situation of double non-taxation 
alone. Double non-taxation impacts the effective tax rate of a company. The effective tax rate 
is a combination of tax rate and tax base and both differ from one State to another. Double 
non-taxation may well reduce the effective tax rate of a company. However such a company 
may still suffer a higher effective tax burden than a company that would be established in a 
country having a low nominal tax rate. From an economic point of view, competition is not 
distorted. Such a conclusion would only be possible if all economic actors would be subject to 
the same tax system and one or more would enjoy a double non-taxation arrangement. In 
this light, double non-taxation could be considered as not being different than a difference of 
tax base. As the OECD has stated:  
 


“there are no particular reasons why any two countries should have the same level 
and structure of taxation. Although differences in tax levels and structures may have 
implications for other countries, these are essentially political decisions for national 
governments. Depending on the decisions taken, levels of tax may be high or low 
relative to other states and the composition of the tax burden may vary. The fact that a 
country has modernised its fiscal infrastructure earlier than other countries, for 
example by lowering the rates and broadening the base to promote greater neutrality, 
is principally a matter of domestic policy. Countries should remain free to design their 
own tax systems as long as they abide by internationally accepted standards in doing 
so”.


4
 


 
Double non-taxation is an inevitable consequence of this freedom, as is double taxation. 
Does double non-taxation always affect competition? Probably not. Would a countermeasure 
from another State restore competition? In EBIT‟s view, the answer is no, because the level 
of taxation would in turn depend on that State‟s tax system. Defining the terms „double non-
taxation‟, „double taxation‟ and “low taxation” and assessing the impact of multiple countries‟ 
tax regimes on competition is even more difficult when one analyses these phenomena not 
only within the EU but in a global context. In EBIT‟s view, the OECD Hybrid Mismatch 


                                                      
3
 See Commission Notice on the application of the State aid rules to measures relating to direct 


business taxation, OJ 98/C 384/03, par 13; Commission Decision of 11 December 2007, C(2007) 6042 
def. (State Aid N 507/2007; Italy – R&D Tax credit), with further references to case practice; 
Commission Decision of 13 February 2008, No. C2008) 467 final (State Aid N 480/2007, Spain – 
Reduction of tax from intangible assets). 
4 Harmful Tax Competition: An Emerging Global Issue (1998), para 26 eee 
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Arrangements report identifies double non-taxation situations, whereas issues 4-8 in the 
Commission Consultation document are largely low tax situations. 
 
EBIT notes that the Consultation document unfortunately addresses none of the above 
issues. 
 
Double taxation versus double non-taxation 
 
The phenomena of double taxation and non-taxation are inherent consequences of the fact 
that EU Member States' corporate income tax systems have not been harmonised. 
Sometimes this works to the advantage of companies, and sometimes this works to the 
disadvantage of companies. Since it is settled ECJ case law that double taxation is simply a 
disparity and not against EU law, it should logically follow that double non-taxation does not 
go against EU law principles either. In other words, as a matter of logic, the issue of double 
non-taxation cannot and should not be seen as separate from the issue of double taxation. 
They are two sides of the same coin and should be addressed together as also appeared to 
be envisaged in the Commission‟s original Communication on Double Taxation in the Single 
Market COM(2011) 712 final published on 11 November 2011. The Commission may 
consider that it has done so in its Communication on double taxation. However, EBIT notes 
that no concrete results or at least binding principles appear to have emerged to date. 
 
As regards double non-taxation issues arising from bilateral tax treaties, it should be pointed 
out that within the EU as noted in the Consultation document, different interpretations of a 
similar provision may sometimes lead to double non-taxation. Obviously this is also true – 
and based on our practical experience more and more frequently so – for double taxation. 
Accordingly, those provisions may subsequently create new barriers within the EU. The 
solution has been known for years: adopt an EU Model tax treaty or multilateral convention or 
at least adopt guidelines and / or common definitions of “international tax law” concepts and 
terms.  


Between the EU and non-EU Third Countries, double non-taxation may well be based on a 
combination of EU Directives and bilateral tax treaties. This issue has also been known for 
years and should be addressed by means of coordination of tax treaty policy and / or the 
conclusion of tax treaties by the EU.  


Double non-taxation versus disparities in tax rates of EU Member States and Third Countries 
 
As a matter of EU law, a company of any Member State is entitled under the EU‟s freedom of 
establishment to set up a subsidiary or branch in another Member State even if the purpose 
of doing so is to benefit from a more favourable tax regime, provided that subsidiary or 
branch is genuinely economically established in the second Member State and is not a wholly 
artificial arrangement (Case C-196/04 Cadbury Schweppes, paragraphs 36-38 and 76). 
Accordingly, the EU‟s free movement provisions legally support the right of companies to 
genuinely establish themselves in a tax-friendly Member State. EBIT questions how the 
Consultation document relates to this settled body of ECJ case law? 
 
The Consultation document‟s geographical scope is however not limited to the European 
Union. It also targets situations of double non taxation / low taxation arising from investments 
made in Third Countries. EBIT, again, regrets the lack of a clear definition of the term „low 
taxation‟ in the Consultation document. The concept used seems inappropriate when one is 
looking for a relevant definition in a global context. As the OECD stated in its 1998 report: 
 


“countries with specific structural disadvantages, such as poor geographical location, 
lack of natural resources, etc., frequently consider that special tax incentives or tax 
regimes are necessary to offset non-tax disadvantages, including any additional cost 
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from locating in such areas.”
5
 ; and: 


 
“within countries, peripheral regions often experience difficulties in promoting their 
development and may, at certain stages in this development, benefit from more 
attractive tax regimes or tax incentives for certain activities.”


6
 


 
The OECD concludes that: 
 


“these decisions may be justifiable from the point of view of the country in 
question.”


7
 


 
Under EU law, those differences are explicitly addressed. Indeed, some regions of Member 
States which are facing economic difficulties may use tax incentives to attract investment. 
Although the EU does not seem to be bound by any legal obligation to treat establishment 
within and outside the EU equally – as far as this does not restrict the free movement of 
capital – such a policy decision may well produce unfair results.


8
 It should be borne in mind 


that a measure that would cancel the benefit of a voluntary tax exemption (e.g. tax holidays in 
a Third Country) would mean that a Third Country‟s tax incentive aiming at favouring 
investment would be counterbalanced by taxation within the EU. Such a Third Country‟s 
sacrifice would then benefit an EU Member State. It would seem more appropriate to EBIT, at 
least at a first stage, to focus on harmful tax competition, i.e. practices that “do not reflect 
different judgments about the appropriate level of taxes and public outlays or the appropriate 
mix of taxes in a particular economy, which are aspects of every country‟s sovereignty in 
fiscal matters, but are, in effect, tailored to attract investment or savings originating elsewhere 
or to facilitate the avoidance of other countries‟ taxes.”


9
 


 
EBIT considers that the EU should take the above into account by recognising that Third 
Countries are free to design their own tax systems including the provision of tax incentives 
and that the EU should target only those Third Countries which maintain or introduce harmful 
tax practices. In practice this should lead the EU to at least exclude from the scope of the 
Consultation‟s outcome any genuine economic activities which are taxed at a low effective 
tax rate. 
 
It also frequently happens that companies establish themselves in Member States with an 
effective corporate income tax rate which is higher than the EU-average. Should other 
Member States in these situations pay out the difference to the company concerned? 
Obviously, this cannot be the case. Similarly, and as a matter of logic, Member States should 
also not be under the obligation to impose additional taxes if a company has established itself 
in a Member State with an effective corporate income tax rate below the EU-average, 
irrespective of the practical difficulties in determining which effective tax rates in the Member 
States are „right‟ and which are „wrong‟.  
 
Issue 5 of the Consultation document („Transactions with associated enterprises in countries 
with no or extremely low taxation‟) moves from targeting dividend exemptions applied to 
untaxed profits to saying that: "The exemption should ... only apply when the profits of the 
subsidiary have been (effectively) taxed." The exemption method for relief from double 
taxation of foreign profits and dividends in particular is by far the most common method 
adopted by OECD countries. Moreover, as discussed above, this issue as brought forward by 
the Commission has already been identified by the Code of Conduct Group which has 


                                                      
5
 OECD,1998 report, para 27 i 


6
 Ibidem  


7
 Ibidem  


8
 This could even lead Third States to adopt retaliatory measures (of a fiscal nature or not) which could 


affect EU competitiveness and hinder the concerned region‟s economic growths 
9
 OECD report, para 292 
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adopted specific guidance for EU Member States regarding CFCs or switch-over provisions. 
What would be the consequences of CFC / switch-over clauses? When would they be 
triggered? When is income subject to tax at a low rate? The key question here is: what is a 
low (effective) rate?  In view of the tax sovereignty retained by the Member States, it seems 
to be an impossible task to answer this question. 


Double non-taxation and double administrative burdens 
 
The Consultation document does not explain how the issue of double non-taxation relates to 
the issue of double or more administrative burdens in EU Member States in relation to the 
same income. In EBIT‟s view, these issues cannot be viewed separately and should be dealt 
with together. 
 
APAs – interaction with instruments for the exchange of information 
 
In our day-to-day business experience there have been very few instances where, as 
suggested in Issue 4 of the Consultation document, unilateral APAs have resulted in a tax 
advantage due to a different transfer pricing method being applied in the country of the 
counterparty company to the method adopted by the company which has negotiated the 
unilateral APA. In any event, to the extent that this is an issue, it should wherever possible be 
addressed via the relevant tax treaty mutual agreement procedure, rather than being 
categorised as double non-taxation. Within the framework of the Code of Conduct Group, a 
solution to combat unilateral APAs has been found by relying upon the spontaneous 
exchange of information, which is now compulsory under the new EU Directive on the 
exchange of information (see Appendix 1). It is not clear to EBIT, however, how these 
solutions relate to the present Consultation document. 
 
Interaction with Code of Conduct Group 
 
Appendix 1 of the present letter shows a lot of activity of the Code of Conduct Group in the 
area which is the subject of the Consultation. EBIT suggests the Commission await the 
conclusions of the Code of Conduct Group before embarking on any new initiatives and 
policy approaches, in line with the following agreed EU institutional procedure: 
 


“the Group should maintain to aim at a (broad) consensus to reflect the MSs positions 
in the Code of Conduct Group in future reports to ECOFIN, to avoid losing the 
effectiveness of the Code Group, while respecting the principle of unanimity as laid 
down in paragraph 14 of the Council conclusions concerning the establishment of the 
Code of Conduct Group (9 March 1998, 98/C99/01).”


10
 


 
If the Code of Conduct Group is unable to reach consensus on this basis, EBIT suggests 
amending the mandate of the Code of Conduct Group rather than launching another initiative 
among all the other existing initiatives as discussed in Appendix 1 to this letter.  
 
 
  


                                                      
10


 Document of 26 November 2008, 16410/08 FISC 174, from the General Secretariat to the ECOFIN 


Council p 5. 
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Interaction with OECD initiatives  
 
EBIT was concerned that the Consultation document has apparently not been coordinated 
with the OECD‟s report on Hybrid Mismatch Arrangements, and vice versa. This is a very 
worrying development as the phenomena of double taxation and double non-taxation are 
global issues which should be addressed globally in a coordinated way.  
 
4. European competitiveness at stake 
 
EBIT considers that care should be taken that the current initiative will not adversely impact 
the European economy's competitiveness which would be the case if measures were 
unilaterally introduced in Europe whilst -ideally-  still building on an international consensus 
within the OECD regarding their parallel initiative in respect of hybrid mismatch arrangements 
and the fight against harmful tax competition. 


Should the EU adopt any new rule targeting double non-taxation, especially as regards 
transactions with non-EU Third Countries, this should in EBIT‟s view be applicable only to the 
extent that those countries would apply the same principles (as done in the EU Savings 
Directive approach). The key word is reciprocity here, and the application of the same 
principles in non-EU Third Countries should not be simply aspirational as it currently is (see 
the Commission‟s strategy to promote “good governance” with Third Countries), otherwise 
EU-based companies will be subject to stricter rules than companies located in most non-EU 
countries and therefore disadvantaged competitively. So, any action should be undertaken in 
cooperation with relevant Third Countries. 
 
5. Conclusion 
 
Ahead of any adoption of a common corporate tax base, which should be optional, 
consolidated and deliver administrative simplification, EBIT does not consider that any issue 
as regards double non-taxation should be addressed separately from that of double taxation. 
The phenomena of double taxation and non-taxation are inherent consequences of the fact 
that EU Member States' corporate income tax systems have not been harmonised and 
Member States retain tax sovereignty subject to compliance with the TFEU. Sometimes this 
works to the advantage of companies, and sometimes this works to the disadvantage of 
companies. EBIT believes that the scope of the so-called double non-taxation reflected in the 
Consultation document is far too broad in the light of all the other existing and overlapping 
initiatives discussed in this letter. It is crucial that the interaction with these other initiatives be 
clarified first. EBIT is concerned by the fact that the Consultation document does not contain 
any clear definitions of the terms double taxation, „double non-taxation‟ and „low taxation‟. 
This leads to terminological confusion and misunderstandings. The impact of double non-
taxation is in EBIT‟s view not being evaluated correctly. Should the EU adopt any new rule on 
double non-taxation with regard to transactions with non-EU Third Countries then this should 
be based on reciprocity. The phenomena of double taxation and double non-taxation are 
global issues which should be addressed globally in a coordinated way. There is a real 
danger that a lack of coordination between the EU and non-EU Third Countries with respect 
to the current issue may lead to a significant deterioration of European economic 
competitiveness: the stakes are high. 
 
EBIT will be happy to discuss its collective views with the Commission and remains 
committed to a constructive dialogue with the Commission and any other stakeholders. 
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Yours sincerely,  
 
 
 


European Business Initiative on Taxation – May 2012 


 
 
 
For further information on EBIT, please contact its Secretariat via Bob van der Made, Tel: + 
31 (0) 6 130 96 296; Email: bob.van.der.made@nl.pwc.com)  
 
 
Disclaimer / Copyright: This document contains the collective views of the EBIT business working group and is 
provided to you courtesy of EBIT. PricewaterhouseCoopers acts as EBIT‟s secretariat but PricewaterhouseCoopers 
is not a Member of EBIT. Nothing in this document can be construed as an opinion or point of view of any individual 
member of EBIT or of PricewaterhouseCoopers. Any reproduction, in part or in total, of this document, in any form 
whatsoever, is subject to prior written authorisation of EBIT. Such authorisation can be obtained by sending an email 
to: bob.van.der.made@nl.pwc.com 
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Appendix 1: Background 
 
As EU law stands at present, direct taxation does not fall within the purview of the Union. The 
Member States as a matter of principle retain extensive competences in tax matters. They 
remain free to determine the organisation and conception of their tax system and to 
determine the scope of their tax jurisdiction, either unilaterally or bilaterally.


11
 The Member 


States are also at liberty to pursue „external‟ objectives through tax measures such as the 
protection of the environment or stimulation of research and development.  
 
In its current state, EU law does not lay down any general criteria for the allocation of taxing 
powers between the Member States.


12
 It is, therefore, up to the Member States to conclude 


international instruments for the avoidance of international juridical double taxation. In this 
allocation of fiscal jurisdiction, it is not unreasonable for the Member States to base their 
bilateral tax treaties on international practice and the OECD Model Tax Convention on 
Income and on Capital.


13
 Whilst the Member States are free to conclude – or not to conclude 


– bilateral tax treaties with each other, any remaining international juridical double taxation 
does not amount to a prohibited restriction on the freedom to provide services, the free 
movement of workers, the freedom of establishment or the free movement of capital.


14
 


 
The lack of direct tax harmonisation and the absence of an obligation to avoid double taxation 
lead to a number of consequences which will now be discussed. 
 
Transfer pricing, double taxation and administrative burdens 
 
Multinational companies face an increasing number of international transfer pricing disputes, 
resulting in potential double taxation of profits. It is true that EU Member States have entered 
into mechanisms to solve this issue, but in practice these mechanisms are not always able to 
eliminate double taxation within a reasonable time.


15
 This renders these mechanisms less 


attractive for companies and not always fit for purpose. In addition, companies are faced with 
double administrative burdens because of different administration and language requirements 
in the Member States.  
 
No loss relief  
 
The fragmentation of the EU tax base of a multinational company leads to a situation where 


                                                      
11


 Opinion of AG Poiares Maduro in Case C-446/03 Marks & Spencer, § 23-24. See for a similar 


statement in the context of Article 107 TFEU (State aid) Joined Cases T-211/04 and T-215/04 


Government of Gibraltar v. Commission, § 46, and the Opinion of AG Jääskinen in Joined Cases 


C‑106/09 P and C‑107/09 P Commission and Spain v. Gibraltar and UK, § 137 et seq. 
12


 Apart from Council Directive 90/435/EEC of 23 July 1990 on the common system of taxation 


applicable in the case of parent companies and subsidiaries of different Member States (OJ 1990 L 225, 


p. 6), the Convention of 23 July 1990 on the elimination of double taxation in connection with the 


adjustment of profits of associated enterprises (OJ 1990 L 225, p. 10), and Council Directive 


2003/48/EC of 3 June 2003 on taxation of savings income in the form of interest payments (OJ 2003 L 


157, p. 38), and Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation 


applicable to interest and royalty payments made between associated companies of different Member 


States (OJ 2003 L 157, p. 49), no uniform or harmonisation measure designed to eliminate double 


taxation has as yet been adopted at Community law level. 
13


 Case C-336/96 Gilly, § 31. 
14


 Case C-513/04 Kerckhaert and Morres. 
15


 See Convention 90/436/EEC on the elimination of double taxation in connection with the adjustment 


of profits of associated enterprises (the Arbitration Convention) and the good work of the EU Joint 
Transfer Pricing Forum (JTPF) which assists and advises the Commission on transfer pricing tax 
matters. 
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losses suffered in one EU Member State cannot be offset against profits in another.
16


 
Code of Conduct Group (Business Taxation) and Notice on Fiscal State Aid  
 
The issue of double non-taxation is already being addressed in the Code of Conduct Group. 
The lack of direct tax harmonisation has made it possible for EU Member States to engage in 
a certain form of tax competition with each other. In 1997, the ECOFIN Council held a wide-
ranging debate in the light of a Commission Communication entitled "A package to tackle 
harmful tax competition in the European Union'. Following that debate, the Council and the 
Representatives of the Governments of the Member States, meeting within the Council, 
agreed to the Resolution on a code of conduct for business taxation.


17 
In the beginning, the 


work of the Code of Conduct Group focussed on unilateral measures of EU Member States 
aimed at harmful tax competition. Recently, however, the Code of Conduct Group has been 
focussing more on the alleged harmful effect of the interaction of tax measures of more than 
one Member State. The report of a Subgroup of the Code of Conduct Group of 12 May 2010, 
9779/10 FISC 43, contains, for instance, the following paragraph: 
 


“11. Concerning profit participating loans the problem arises when the State of the 
corporate taxpayer paying interest allows its deduction from the tax base, whereas the 
Member State of the corporate taxpayer which receives the income considers it as a 
tax exempted dividend income; therefore, such income would remain untaxed in both 
Member States. It was acknowledged that there can be some other issues concerning 
mismatches, such as double taxation, hybrid companies or mismatches in national 
CFC rules. 
 
12. Two possible solutions were put forward: 
- The Member State receiving the loan and paying the interest, the source State, 
aligns with the tax treatment of the Member State of receipt, which would imply the 
denial of deduction of interest expenses, 
- The Member State of receipt aligns with the tax treatment of the source Member 
State, which would imply to disallow the exemption of the payment received.  
The second solution requires fewer Member States to modify their internal legislation.” 


 
In 1997, the ECOFIN Council noted that some of the tax measures covered by the Code of 
Conduct Group may also fall within the scope of the provisions on State aid in the Treaty. 
Subsequently, in 1998, the Commission published a Notice on State aid and direct business 
taxation. In this Notice, the Commission has set further limits to the exercise of the powers 
retained by the Member States in the area of direct taxation. In 2009, the Commission 
decided that any advantages arising from disparities in the tax systems of the Member States 
do not amount to State aid within the meaning of Article 107(1) of the TFEU.
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According to the Commission, this does not mean that the Code of Conduct Group cannot 
play a role here: 
 


“the work of the Code of Conduct Group should be expanded, in particular to ensure 
that mismatches between tax systems do not lead to harmful results for tax 
administrations or business. In particular mismatches can create situations of double 
non-taxation which can be exploited to reduce Member States tax revenues and to 
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 It has been decided in Case C-446/03 Marks & Spencer and Case C-414/06 Lidl Belgium that only 


„final losses‟ need to be offset in cross-border situations if the Member State at issue operates a system 


of group loss relief domestically. 
17


 Conclusions of ECOFIN Council meeting of 1 December 1997 concerning taxation policy (98/C 2/01). 
18


 Commission Decision of 8 July 2009 on the groepsrentebox scheme which The Netherlands is 


planning to implement (C 4/07 (ex N 465/06)) (notified under document C(2009) 4511) (2009/809/EC). 
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provide unjustified advantages to certain businesses. In the current difficult times such 
loopholes, which also undermine the spirit of the Single Market, must be tackled. If 
results cannot be achieved by the end of 2012, the Commission will look to its right of 
initiative as a means of addressing these important matters.”
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This cannot be seen apart from the following statement in the Report of 13 November 2011, 
17081/1/11 REV 1 FISC 144, from the Code of Conduct Group to the ECOFIN Council:  
 


“Regarding the Profit Participating Loans the Group agreed that the legal implications 
of different ways for implementation of the solution contained in the Code Group‟s 
Report to the Council (ECOFIN) on 7 December 2010 (doc. 16766/10 FISC 139, par. 
17) should be subject to further technical analysis in a Commission's Working Group. 
The Commission will keep the Code Group informed of the progress of this analysis.” 


 
On 22 November 2010, the Code of Conduct Group agreed the following in the context of 
inbound dividend taxation: 
 


“Regarding Inbound Profit Transfers, the Group agreed that a risk of abuse arises 
regarding profits entering the EU from non EU countries, whether directly to the 
Member State of receipt (being the Member State in which the ultimate parent 
company is resident) or through several Member States up to the Member State of 
receipt, when such income has not been taxed or it has been subject to tax at source 
at a low tax rate. There is a risk of abuse in this case, since the subsidiary resident in 
a third country will be able to avoid inbound taxation by using the most convenient 
Double Taxation Agreement (DTA). That income will afterwards freely flow within the 
EU with no withholding tax (subject to the rules of the Parent-Subsidiary Directive), 
arriving untaxed at final destination. 
 
On this issue the Group, noting the guidance on Rollback and Standstill contained in 
the Code Group„s Report to ECOFIN Council on 26-27 November 2000, was able to 
agree the following guidance: 
 
Member States may opt to tax inbound profit transfers or to operate a participation 
exemption. Member States which operate a participation exemption should either 
ensure that the profits which give rise to foreign source dividends are subject to 
effective anti-abuse or countermeasures, or apply switch-over provisions targeted at 
ensuring effective taxation. The first could be achieved through a Member State 
having CFC-legislation or other anti-abuse provisions which ensure that profits 
artificially diverted from that Member State which may give rise to foreign source 
dividends are appropriately taxed.”
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OECD initiatives 
 
It should be noted that the OECD is also active in the area of „harmful tax competition‟. 
Following a report in 1998 ("Harmful Tax Competition: An Emerging Global Issue") the OECD 
created the Global Forum on Harmful Tax Practices. OECD and non-OECD economies are 
working together through the Global Forum to address harmful tax practices by improving 
transparency and establishing effective exchange of information. In March 2012, the OECD 
published the report on „Hybrid Mismatch Arrangements – Tax Policy and Compliance 
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 European Commission 23 November 2011, Annex IV to Annual Growth Survey 2012, COM(2011) 


815 final, p 10-11. 
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 Report of 22 November 2010 from the Code of Conduct Group (Business taxation) to the Council 


(ECOFIN) on 7 December 2010, 16766/10 FISC 139, p. 6. 
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Issues‟. Based on the conclusions reached in this report (on p. 25) the OECD‟s Committee on 
Fiscal Affairs recommends countries to: 
 


“a) Consider introducing or revising specific and targeted rules denying benefits in the 
case of certain hybrid mismatch arrangements; 
b) Continue sharing relevant intelligence on hybrid mismatch arrangements, the 
deterrence, detection and response strategies used, and monitor their effectiveness; 
c) Consider introducing or the revising disclosure initiatives targeted at certain hybrid 
mismatch arrangements.” 
 


Information exchange 
 
The fact that EU Member States have adhered to their national direct tax sovereignty, makes 
a well-designed system of information exchange and tax collection between the Member 
States necessary. The ECOFIN Council of 15 February 2011 formally adopted a new Council 
Directive 2011/16/EU on administrative cooperation in the field of taxation and repealing 
Directive 77/799/EEC. This new Directive contains inter alia the following provisions: 
 


“Article 9 [Scope and conditions of spontaneous exchange of information] 
 
1. The competent authority of each Member State shall communicate the information 
referred to in Article 1(1) to the competent authority of any other Member State 
concerned, in any of the following circumstances: 


a) the competent authority of one Member State has grounds for supposing that 
there may be a loss of tax in the other Member State; 


b) a person liable to tax obtains a reduction in, or an exemption from, tax in one 
Member State which would give rise to an increase in tax or to liability to tax in 
the other Member State; 


c) business dealings between a person liable to tax in one Member State and a 
person liable to tax in the other Member State are conducted through one or 
more countries in such a way that a saving in tax may result in one or the other 
Member State or in both; 


d) the competent authority of a Member State has grounds for supposing that a 
saving of tax may result from artificial transfers of profits within groups of 
enterprises; 


e) information forwarded to one Member State by the competent authority of the 
other Member State has enabled information to be obtained which may be 
relevant in assessing liability to tax in the latter Member State. 


 
2. The competent authorities of each Member State may communicate, by 
spontaneous exchange, to the competent authorities of the other Member States any 
information of which they are aware and which may be useful to the competent 
authorities of the other Member States. 
 
Article 10 [Time limits] 
 
1. The competent authority to which information referred to in Article 9(1) becomes 
available, shall forward that information to the competent authority of any other 
Member State concerned as quickly as possible, and no later than one month after it 
becomes available. 
 
2. The competent authority to which information is communicated pursuant to Article 9 
shall confirm, if possible by electronic means, the receipt of the information to the 
competent authority which provided the information immediately and in any event no 
later than seven working days.” 
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These provisions cannot be viewed separately from the following paragraphs in the report of 
the Code of Conduct Group of 22 November 2010, 16766/10 FISC 139, p. 9: 
 


“With respect to improving exchange of information for cross border rulings, the Group 
agreed the following: 


 If a Member State provides advance interpretation or application of a legal 
provision for a cross border situation or transaction of an individual taxpayer 
(hereafter: cross border ruling), which is likely to be relevant for the tax 
authorities of another Member State, the tax authorities of the first Member 
State will spontaneously exchange the relevant information regarding this 
cross border ruling in accordance with the provisions of the Directive on Mutual 
Assistance with the latter Member State in order to assure coherent overall 
taxation. 


 By means of a non-exhaustive list, this would specifically concern the following 
types of cross border rulings: 


 
o MS 1 gives clearance on the absence of a PE in MS 1 to a company 


resident in MS 2. Such a ruling could be relevant for the tax authorities of 
MS 2 (same applies in reverse situation). 


o MS 1 gives clearance on specific items related to the tax base of a PE in 
MS 1 to a company resident in MS 2. Such a ruling could be relevant for the 
tax authorities of MS 2 (same applies in reverse situation). 


o MS 1 gives clearance on the tax status of a hybrid entity resident in MS 1 
which is controlled by residents of MS 2. Such a ruling could be relevant for 
the tax authorities of MS 2 (same applies in reverse situation). 


o MS 1 gives clearance to a company resident in MS 1 regarding the tax 
value for depreciation for an asset that is acquired from a group company in 
MS 2. Such a ruling could be relevant for the tax authorities of MS 2 (same 
applies in reverse situation).” 


 
In addition to these developments in the EU, the OECD has also achieved significant 
progress in the area of information exchange. Reference is made to the joint Council of 
Europe/OECD Convention on Mutual Administrative Assistance in Tax Matters and to the 
numerous Tax Information Exchange Agreements (TIEAs) which have been concluded in 
recent years.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Disclaimer / Copyright: This document contains the collective views of the EBIT business working group and is 
provided to you courtesy of EBIT. PricewaterhouseCoopers acts as EBIT‟s secretariat but PricewaterhouseCoopers 
is not a Member of EBIT. Nothing in this document can be construed as an opinion or point of view of any individual 
member of EBIT or of PricewaterhouseCoopers. Any reproduction, in part or in total, of this document, in any form 
whatsoever, is subject to prior written authorisation of EBIT. Such authorisation can be obtained from EBIT by 
sending an email to its Secretariat: bob.van.der.made@nl.pwc.com 
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European Commission 
Directorate-General for 
Taxation and Customs Union 
Rue de Spa 3, Office 08/17 
B-1049 Brussels 
 
e-mail: 
TAXUD-D1-CONSULTATION-
DNT@ec.europa.eu 
 
 
 
24 May 2012 
 
Re: DTA/ITA/PWE/MBR 


 
 
 
 
Dear Sir or Madam, 
 
Re: European Commission’s Consultation on double non-taxation 
 
FEE (the Federation of European Accountants) is pleased to provide you with its comments 
on the European Commission’s Consultation on double non-taxation. FEE’s ID number on 
the European Commission’s Register of Interest Representatives is 4713568401-181. 
 
FEE has noted with interest and with some concern the European Commission’s 
consultation on double non-taxation. As stakeholders are invited to provide factual examples 
of cases of double non-taxation on cross-border activities that they have encountered, we 
regret that we do not dispose of the relevant data and can thus not respond to the questions 
in detail. 
 
Nevertheless, we want to contribute to the debate and share some fundamental thoughts 
with the European Commission in this regard.  
 
FEE supports any initiatives of the European Commission to remove market distortions and 
to create a direct tax policy framework in which businesses can compete freely and on a 
level playing field and in which the freedoms enshrined in the EC Treaty are protected. 
 


                                                  


1 FEE is the Fédération des Experts comptables Européens (Federation of European Accountants). It represents 45 
professional institutes of accountants and auditors from 33 European countries, including all of the 27 EU Member 
States. In representing the European accountancy profession, FEE recognises the public interest. It has a combined 
membership of more than 700.000 professional accountants, working in different capacities in public practice, small and 
big firms, government and education, who all contribute to a more efficient, transparent and sustainable European 
economy. 
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However, it appears that this consultation primarily results from the need of Member States 
for additional tax revenues after the economic and financial crisis as well as from political 
pressure pushing for more equal taxation of different types of taxpayers (corporate and 
natural persons). There is a concern that initiatives which only tackle double non-taxation, 
will negatively impact the competitiveness of businesses located in Europe by reducing tax 
competition and legal tax planning strategies. In this context we would also like to underline 
that the ongoing discussion should focus on factual and legal arguments. 
 
As direct tax is an area of Member States’ sovereignty, Member States frequently use tax 
legislation to pursue non-tax objectives, such as stimulating economic growth, incentivising 
research and development, attracting investments to less developed peripheral regions or 
supporting the protection of the environment. Where Member States use taxation as a 
means to stimulate economic growth, the European Union may not interfere, unless such 
national measures directly affect the establishment or functioning of the internal market. 
 
Double taxation and double non-taxation within the EU are consequences of the fact that 
EU Member States' corporate income tax systems are not coordinated or aligned, even in 
situations where they apply to a taxpayer operating in more than one Member State. 
Sometimes this works to the advantage and sometimes to the disadvantage of taxpayers. 
Since it is settled ECJ case law that double taxation is simply a disparity and not against EU 
law, it follows that double non-taxation per se does not violate EU law principles either. It is 
up to Member States to better coordinate their legislation so that there are fewer 
mismatches that create double taxation or double non-taxation. 
 
The Consultation document does not properly define the concept of “double non-taxation”. 
In particular, it does not differentiate whether a situation of double non-taxation arises from a 
special tax regime which reflects a legitimate policy decision of a Member State (e.g. 
favourable tax rules for income from intellectual property) or from the taxpayer taking 
advantage of a Member States’ tax regime that qualifies as “harmful tax competition”.   
 
Companies may use the differences in Member State’s tax law to benefit from a more 
favourable tax regime in another Member State, exercising legitimately the fundamental 
freedom of establishment. As long as it is not tax evasion, which is of course not acceptable,  
such arrangements may be subject to national anti-abuse or CFC legislation. For these 
cases the CJEU has clearly ruled,2 that national measures restricting the freedom of 
establishment are only justified where they specifically relate to wholly artificial 
arrangements aimed at circumventing application of the legislation of the Member State 
concerned. Any measures proposed as a result from the Consultation should not deviate 
from this principle. 
 
FEE is of the view that the issue of double non-taxation cannot and should not be seen as 
separate from the issue of double taxation. They are two sides of the same problem and 
should be addressed together. This seems to have been the Commission’s view in the 
Communication on Double Taxation in the Single Market3. However, FEE notes that no 
concrete results, not even binding principles appear to have emerged to date with regards to 
the pressing issue of double taxation. 
 
 


                                                  


2 Cadbury Schweppes (Case C-196/04, 12 September 2006) 
3 COM(2011) 712 final published on 11 November 2011 
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Factual examples of double non-taxation cases that might be reported in the consultation 
process would also need to be carefully analysed, bearing in mind that (i) non-taxation can 
be due to other reasons that are not necessarily related to double non-taxation, for example 
in case of tax losses (even if tax losses are explicitly excluded from the scope of the 
Consultation), (ii) examples can be a snap-shot that does not necessarily reflect reality, 
because taxation of a company may need to be seen in a longer-term context or (iii) 
examples maybe do not take into account the fact that the company is taxed in a third 
country. 
 
FEE notes that there are several other initiatives in progress both on EU and international 
level that address aspects of double (non-) taxation, e.g. the recast of the interest and 
royalties Directive4 and the CCCTB proposal5, the EU Code of Conduct Group’s discussion 
on profit participating loans6 and the OECD report on Hybrid Mismatch Arrangements7. Any 
measures proposed by the Commission on double non-taxation – if any – should take into 
account the impact from the above initiatives. 
 
Overall, the European Commission should carefully consider whether – based on the results 
of the consultation – there is enough evidence to propose isolated measures regarding 
double non-taxation without at the same time solving the issues of double taxation.  
 
For further information on this letter, please contact Petra Weymüller, FEE Senior Manager, 
at +32 2 285 40 75 or via email at petra.weymuller@fee.be.  
 
Yours sincerely, 
 
 


 
 
 
Philip Johnson 
President 


                                                  


 
4 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0714:FIN:EN:PDF   
 
5http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/common_tax_base/com_2011_121_
en.pdf 
 
 See also the FEE working paper regarding CCCTB:    
 http://www.fee.be/fileupload/upload/FEE%20working%20paper%20CCCTB%20final2410200851636.pdf , page 3.  
 
6  http://register.consilium.europa.eu/pdf/en/10/st16/st16766.en10.pdf 
 
7  http://www.oecd.org/dataoecd/20/20/49825836.pdf 








 
 Budapest, 25 June  
 
 THE INTERNAL MARKET: FACTUAL EXAMPLES OF DOUBLE NON-
TAXATION CASES [TAXUD D1 D2012)]  
 
Non-governmental organisation:  
IFA, Hungarian branch, Fővám tér 8, H-1093 Budapest, represented by: Dr Dániel Deák, 
National President, Dr Roland Felkai, National Secretary  
 
Declaration:  
We agree to the publication of the personal data and the responses given to the TAXUD 
consultation paper.  
 
In general, we would like to point out that we support the consultation process and the aim of 
the EU Commission to tackle double non-taxation issues.  At the same time, and in line with 
the principle of subsidiarity within the EU, we believe that the scope of consultation should 
be restricted to those instances of double non-taxation, which are not caused by the unilateral 
measures of one jurisdiction (such as to levy nil or heavily reduced taxes, etc.).  A reason for 
this is that most of these cases could, from the point of view of the other country, be tackled 
by appropriate unilateral measures of such other country.  These measures could involve 
general or specific anti-avoidance rules (such as CFC legislation), the application of 
withholding taxes, or a combination of these or similar measures.  In the aforementioned 
cases (which we have specifically indicated at the appropriate questions), national legislation 
appears to be more appropriate to address these issues.  
 
From the point of view of taxpayers, double non-taxation is not really a problem.  Most 
taxpayers would actually strive to exploit theses possibilities.  Therefore, tax advisors, we 
would generally be reluctant to comment on these issues.  However, we believe that where 
double non-taxation occurs, double taxation could also usually occur in the reverse situation.  
Therefore, we would welcome and promote an approach whereby double non-taxation issues 
are solved together with (and not instead of) double taxation problems.  This is a major driver 
for us to participate in this process.  
 
Yet we are also aware of the significance of legal certainty.  Taxpayers may well seek not 
only to minimise their liability to pay tax, but also to avoid tax risks.  In this respect, 
clarification of double non-taxation issues may be of high importance for all stakeholders of 
taxation.  Therefore, the consultation paper released by the Commission is warmly welcome.  
 
 Responses  
 
 Issue 1 – Mismatches of entities  
 
Question A: Yes 
 
Question B: Yes 
 
Question C:  
 
We have certain doubts as to whether the example quoted is really relevant.  In any case, we 







feel that in order for double non-taxation to occur in the given example, a number of specific 
circumstances must be present: Country A must not regard the “hybrid” to be a PE of the 
Parent (as otherwise, it would probably not allow the deduction of interest, save for special 
circumstances such as cross-border tax grouping), and Country B must have in place a group 
relief regime, which, for instance, Hungary does not have.  
 
Notably, as a Hungarian registered partnership is fiscally opaque, interest deduction with a 
Hungarian partnership as a debtor is available irrespective of the fact that the same entity is 
treated as a transparent entity from the perspective of the parent company’s jurisdiction.  As 
such, interest deduction could be possible with the parent as well.  Hungarian tax deduction 
cannot be denied for this reason.  
 
A mismatch of entities can be relevant in a number of other cases, the most prominent of 
which is where Country A (in which the parent is located) considers its hybrid subsidiary in 
Country B to be a transparent PE whereas Country B regards the same entity as a company.  
When the hybrid is sold, Country B would generally regard that it is not entitled to tax the 
capital gains on such a sale whereas Country A does not regard it either as being entitled to 
tax those gains (treating the gains as the income attributable to the PE).  The result will be 
double non-taxation, and this is indeed a mismatch that has frequently been exploited in the 
past.  Notably, no effective Hungarian double tax treaty has had yet a draft of Paragraph 4 of 
an Article equivalent to Article 23A OECD model.  
 
Question D:  
 
We believe that an EU-wide list of non-transparent entities for double taxation purposes 
could go a long way of solving this problem.  The lists in the Merger and Parent-Subsidiary 
Directives could be used as a very good starting point.  
 
 Issue 2 – Mismatches of financial instruments  
 
Question A: Yes 
 
Question B: Yes 
 
Question C:  
 
This is one of the most typical and most exploited forms of double non-taxation, and it is 
impossible to list the many kinds and circumstances.  However, most of them do seem to 
follow the basic pattern as described in the Commission’s example.  
 
Mismatching is thus not precluded even in Hungary.  Participating loan is always considered 
in Hungary as a loan.  The Hungarian debtor can thus get access to interest deduction in the 
instance that the income the creditor receives may be qualified in the non-Hungarian situation 
as the dividends received, exempt from taxation there.  Hungarian interest deduction cannot 
be denied for this reason.  Such a scheme is proliferated, for example, in respect of the (quite 
obsolete) Netherlands – Hungary double tax convention.  
 
Question D:  
 
The mismatching addressed by Issue 2 goes to the heart of the tax and accounting legislation 







of each country, which is very difficult to overcome by definitions in any treaties.  We 
believe that this issue may primarily be solved by promoting some kind of harmonisation of 
these rules, such as the CCCTB initiative.  Switch-over clauses (as domestic, unilateral 
measures) could also be a good way of coping with his problem, but those clauses are much 
more restrictive on taxpayers and therefore on the fundamental freedoms of Community law.  
 
 Issue 3 – Application of double tax conventions leading to double non-taxation  
 
Question A: Yes 
 
Question B: Yes 
 
Question C:  
 
This is also a typical source of double non-taxation as well as double taxation.  From the 
point of view of the taxpayers, it is mostly problematic where either there is a mismatch of 
facts or that of timing.  The first issue should be easy to avoid by adequate communication 
between the tax authorities, whereas the second one should be overcome by a less formal 
application of the concept of “tax period” or “tax year”, combined with better 
communication.  
 
Foreign earned business income can be exempted from taxation in a Hungarian treaty 
situation irrespective of the fact whether the Hungarian beneficiary does or does not pay in 
fact tax abroad.  The Hungarian tax authorities do not usually request the taxpayer to prove 
that tax has been paid in the other jurisdiction on the income to be exempted from Hungarian 
taxation.  In a few recent cases (see, e.g., the new Hungarian treaty concluded with the US in 
2010, and with the UK and Germany in 2011), exemption is subject on the Hungarian side to 
effective taxation applied in the other contracting state.  As discussed, no effective Hungarian 
double tax treaty has had yet a draft of Paragraph 4 of an Article equivalent to Article 23A 
OECD model.  
 
Question D:  
 
Better communication between the tax authorities, perhaps aided by a permanent forum for 
solving intra-EU double (non) taxation issues could go a long way of solving many issues in 
a quick and straightforward manner.  Ultimately, though, the solution could only be either the 
harmonisation of tax rules (e.g., CCCTB) or the application of an EU-wide, multilateral 
international treaty or a Council Directive on the avoidance of double (non) taxation.  
 
 Issue 4 – Transfer pricing and unilateral advance pricing arrangements  
 
Question A: No  
 
Question B: Yes 
 
Question C:  
 
A unilateral APA is regulated in detail in Hungarian statutory law.  The local business 
community has welcomed its introduction.  The Arbitration Procedure Convention does not 
seem to be efficient.  Formation of arbitration panels has not yet been known in Hungary, 







although Hungarian experts have been listed with the Joint Transfer Pricing Forum to work as 
arbiters.  
 
Question D:  
 
We feel that this is one of those issues where existing and/or purely unilateral measures 
should be enough to tackle the problem, and should be left out of the scope of the present 
consultation.  Better use of MAPs, better use of the exchange of information clauses should 
be enough to eliminate most of these issues, or simply a better unilateral regulation of the 
APA processes.  Ultimately, though, the elimination of transfer pricing problems could only 
come through the elimination of transaction-based transfer pricing approaches instead of 
more robust and fail-safe systems (e.g., formulary apportionment) or CCCTB.  
 
 Issue 5 – Transaction with associated enterprises in countries with no or extremely 
low taxation  
 
Question A: No  
 
Question B: Yes 
 
Question C:  
 
The dividends received inside or outside Hungary are exempt from corporate tax.  It is not 
precluded that the taxpayer benefits from this regime irrespective of the fact whether the 
subsidiary, out of which dividends are paid, is subject to normal taxation.  
 
As an example for mismatching that can occur in Hungary, it can be mentioned that interest 
of the loan can be deducted, which is paid to a creditor subject to low tax or no tax, although 
the burden of proof is laid on the debtor to prove genuine business purposes, and interest 
must be consistent with pricing at an arm’s length.  Interest deduction cannot yet be denied 
for the sole reason that the creditor is not subject to taxation comparable to the Hungarian 
debtor’s tax liability, or is not subject to taxation at all due to the qualification of the other 
jurisdiction, different from the Hungarian one.  
 
Question D: These issues should be solved on a unilateral basis (anti-abuse, CFC, etc. 
legislation) and should be left out of the scope of the present consultation.  Please see our 
general remarks above.  
 
 Issue 6 – Debt financing of tax exempt income  
 
Question A: No  
 
Question B: No 
 
Question C:  
 
Interest deduction is not precluded in Hungary, even if the income received is not taxed, e.g., 
due to dividends received deduction, although double dip is prohibited by statutory law in 
general.  One can argue in this case that the benefits of interest deduction and exempted 
dividends do not derive from the same factual circumstances.  Interest deduction is not 







precluded either where the creditor is a PE of the Hungarian company that operates in a low-
tax jurisdiction.  For example, privileged Swiss PEs are used by Hungarian companies to 
generate through it income from private loans.  This does not seem to be restricted either by 
the Hungarian, or the Swiss tax authorities.  
 
The interest expense assumed by the holding company of an LBO scheme can be used to 
reduce the taxable basis of the target company after merger.  This is not prohibited under 
Hungarian statutory law, although such a scheme can be challenged by the tax authorities, 
based on a GAAR.  
 
It is noteworthy that foreign resident corporate taxpayers do not pay tax in Hungary, but in 
exceptional cases.  Therefore, the income of dividends, interest, royalties and capital gains 
derived from the disposal of shares is widely exempt from Hungarian corporate taxation 
despite the fact that the beneficiary may operate in a low-tax jurisdiction.  
 
Question D: These issues should be solved on a unilateral basis (anti-abuse, CFC, etc. 
legislation) and should be left out of the scope of the present consultation.  Please see our 
general remarks above.  
 
 Issue 7 – Different treatment of passive and active income  
 
Question A: No  
 
Question B: No 
 
Question C:  
 
As discussed, interest and royalty deduction is independent in Hungary of the fact whether 
the beneficiary of payment operates in a low-tax jurisdiction.  This may cause double non-
taxation with the beneficiary because the income the latter derives is exempt from Hungarian 
taxation (at the moment there is no withholding tax in Hungary that would be applicable to 
the Hungarian-earned income of foreign enterprises).  
 
Question D: These issues should be solved on a unilateral basis (anti-abuse, CFC, etc. 
legislation) and should be left out of the scope of the present consultation.  Please see our 
general remarks above.  
 
 Issue 8 – Double tax conventions with third countries  
 
Question A: Yes.  
 
Question B: No 
 
Question C:  
 
Hungarian double tax conventions typically do not contain tax sparing clauses.  Double non-
taxation can still occur in a few cases.  For instance, under the Hong Kong – Hungary treaty, 
Hungary does not require effective taxation while granting exemption on the Hungarian side.  
At the same time, Hong Kong may exempt from Hong Kong taxation under its national law 
the passive income derived through a Hong Kong-based PE of a Hungarian enterprise outside 







Hong Kong.  
 
Question D:  
 
Although we feel that these issues could be relevant for the future discussion on double non 
taxation, the EU should at present primarily concentrate on solving double (non) taxation that 
occurs within the EU.  Given the “four freedoms” regime in an EU context, full elimination 
of double (non) taxation within the EU should be a priority.  Indeed, we cannot really talk of 
a true internal market as long as these issues are not solved by either harmonisation measures 
as the CCCTB, or by adopting a multilateral instrument on the avoidance of double (non) 
taxation within the EU.  
 
 Issue 9 – Disclosure  
 
Question A: No  
 
Question B: No 
 
Hungary has not yet taken any step to introduce voluntary disclosure rules or apply any 
method that would be applied with a view to constituting any form of an enhanced 
relationship to be established under the respective OECD documents.  Hungary applies 
advance rulings, but has not launched so far any project on the horizontal enforcement of 
taxation rights and liabilities.  In general, no special disclosure rules, whether mandatory or 
voluntary, are aimed at aggressive tax planning.  
 
 Issue 10 – Other issues  
 
The Hungarian CFC legislation does not seem to be efficient.  Notably, there are no income 
or asset tests to filter out passive income or tainted assets.  The definition on genuine business 
activity is dubious.  As passive income is not excluded from the scope of substantive business 
activity, it can happen that a CFC operates in a jurisdiction with a ring fencing regime, 
obtains income from third countries to meet the offshore criterion of the low tax jurisdiction, 
and yet able to show genuine business activity there from the purposes of Hungarian 
legislation.  Interestingly, the Hungarian CFC law does not refer to the lack of the 
comprehensive exchange of tax information across the border.  Besides, there are no 
comprehensive reporting obligations in Hungary on the offshore activity of business.  
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INTRODUCTION 


1. ICAEW welcomes the opportunity to comment on the consultation paper The internal market: 
factual examples of double non-taxation cases published by the European Commission on 29 
February 2012. The consultation aims to gather evidence of double non-taxation within the EU 
and with Third Countries.  
 


2. We should be happy to discuss any aspect of our comments and to take part in all further 
consultations on this area.  
 


3. Information about the Tax Faculty and ICAEW is given below. We have also set out, in 
Appendix 1, the Tax Faculty’s Ten Tenets for a Better Tax System by which we benchmark 
proposals to change any tax system. 


 
 


WHO WE ARE 


4. ICAEW is a world-leading professional accountancy body. We operate under a Royal Charter 
which obliges us to work in the public interest. ICAEW’s regulation of its members, in particular 
its responsibilities in respect of auditors, is overseen by the UK Financial Reporting Council. 
We provide leadership and practical support to over 138,000 member chartered accountants in 
more than 160 countries, working with governments, regulators and industry in order to ensure 
that the highest standards are maintained.  
 


5. ICAEW members operate across a wide range of areas in business, practice and the public 
sector. They provide financial expertise and guidance based on the highest professional, 
technical and ethical standards. They are trained to provide clarity and apply rigour, and so 
help create long-term sustainable economic value.  
 


6. The Tax Faculty is the voice of tax within ICAEW and is a leading authority on taxation. 
Internationally recognised as a source of expertise, the faculty is responsible for submissions 
to tax authorities on behalf of ICAEW as a whole. It also provides a range of tax services, 
including TAXline, a monthly journal sent to more than 8,000 members, a weekly newswire 
and a referral scheme. 


 
7. We are listed on the European Commission Register of Interest Representatives. Our 


registration number is 7719382720-34. 
 
 


MAJOR POINTS 
 
8. We are concerned that the underlying premise of the paper seems to be that double non 


taxation is necessarily a bad thing. In practice it will often arise because tax systems 
established by reference to the circumstances in individual jurisdictions will not necessarily 
match up with the tax systems in other jurisdictions. This will cause mismatches when cross 
border activities are involved.  


 
9. A matter of days after the publication of the European Commission consultation the OECD 


published a report Hybrid Mismatch Arrangements: Tax Policy and Compliance Issues. We are 
surprised that these two papers, which treat very similar topics, appear not to have been 
coordinated when so many EU member states are also members of OECD.  


 
10. There needs to be a consistent approach at the international policy level and it is in our view 


important that two of the major supranational bodies which are concerned with tax policy 
should provide a coherent approach and there should be appropriate coordination between 
these approaches. We understand that the two organisations were aware that each was 



http://ec.europa.eu/taxation_customs/common/consultations/tax/2012_double_non_taxation_en.htm

http://ec.europa.eu/taxation_customs/common/consultations/tax/2012_double_non_taxation_en.htm

http://www.oecd.org/dataoecd/20/20/49825836.pdf
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working in the same area but the consultation and report do not demonstrate a clear, common, 
approach to the issues raised.  


 
11. In our view the Commission paper seems to be less targeted than the equivalent OECD report 


which recommends that rather than harmonisation of domestic tax systems countries should 
consider specific domestic anti avoidance rules and/or rules specifically addressing hybrid 
mismatch arrangements. The specific recommendations in the OECD report are for countries 
to:  


 


 Consider introducing or revising specific and targeted rules denying benefits in the case of 
certain hybrid mismatch arrangements; 


 Continue sharing relevant intelligence on hybrid mismatch arrangements, the deterrence, 
detection and response strategies used, and monitor their effectiveness; and 


 Consider introducing or revising disclosure initiatives targeted at certain hybrid mismatch 
arrangements. 


 
12. It should be noted that there is no common tax system within the EU and member states 


continue to reserve the right to control their own corporate tax systems and rules. The way in 
which transactions and entities are treated, and whether income or gains are taxed or not, is 
largely based on the tax systems of the individual countries. Overlaying that there are bilateral 
agreements between countries aimed at the avoidance of double taxation, the OECD has 
formulated guidelines on transfer pricing and there is, in the European Union, the work of the 
EU Transfer pricing forum in this latter area. Finally some countries have taken steps to cover 
some issues of international avoidance such as the UK anti-arbitrage rules.  


 
13. The Commission paper considers eight substantive issues but there is no definition of what is 


meant by undesirable double non taxation and we believe it would help understanding of the 
matters raised if such a definition was put forward. For instance some non taxation may be the 
result of deliberate policy choices by member states aimed to achieve particular economic and 
commercial objectives and if this non taxation extends across border then that is not 
necessarily an improper policy objective.  


 
14. The breadth of the examples in the consultation document seem to extend the scope of non 


taxation to instances of low taxation and we are not clear that this is the real cause of the 
concern. If a suitable definition could be put forward, as we have suggested, then this would 
help target potential action at what are the real causes of concern. 


 
15. We are also not clear why this work on non-taxation was not carried out by the Code of 


Conduct group of the European Union and we believe that group would be a more appropriate 
forum for work in this area.  


  
16. The judgments of the Court of Justice of the European Union (CJEU) have consistently noted 


that tax is a competence of the individual member states and the Cadbury Schweppes 
judgment made clear that establishing a genuine business / subsidiary in another member 
state to benefit from an advantageous tax position is acceptable and is in accordance with 
freedom of establishment principle which underpins the European Union.  


 
17. We believe it is appropriate for the European Commission to undertake work to ensure that the 


tax systems of the member states are co-ordinated to achieve agreed policy objectives. It is, 
however, important to ensure that the tax systems of the member states remain competitive in 
the current world where business is genuinely global and has real choices between different 
geographical locations.  
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APPENDIX 1 
 
ICAEW TAX FACULTY’S TEN TENETS FOR A BETTER TAX SYSTEM 
 
The tax system should be: 
 
1. Statutory: tax legislation should be enacted by statute and subject to proper democratic 


scrutiny by Parliament. 
 
2. Certain: in virtually all circumstances the application of the tax rules should be certain. It 


should not normally be necessary for anyone to resort to the courts in order to resolve how 
the rules operate in relation to his or her tax affairs. 


 
3. Simple: the tax rules should aim to be simple, understandable and clear in their objectives. 
 
4. Easy to collect and to calculate: a person’s tax liability should be easy to calculate and 


straightforward and cheap to collect. 
 
5. Properly targeted: when anti-avoidance legislation is passed, due regard should be had to 


maintaining the simplicity and certainty of the tax system by targeting it to close specific 
loopholes. 


 
6. Constant: Changes to the underlying rules should be kept to a minimum. There should be a 


justifiable economic and/or social basis for any change to the tax rules and this justification 
should be made public and the underlying policy made clear. 


 
7. Subject to proper consultation: other than in exceptional circumstances, the Government 


should allow adequate time for both the drafting of tax legislation and full consultation on it. 
 
8. Regularly reviewed: the tax rules should be subject to a regular public review to determine 


their continuing relevance and whether their original justification has been realised. If a tax 
rule is no longer relevant, then it should be repealed. 


 
9. Fair and reasonable: the revenue authorities have a duty to exercise their powers 


reasonably. There should be a right of appeal to an independent tribunal against all their 
decisions. 


 
10. Competitive: tax rules and rates should be framed so as to encourage investment, capital 


and trade in and with the UK. 
 
These are explained in more detail in our discussion document published in October 1999 as 
TAXGUIDE 4/99 (see icaew.com/en/technical/tax/tax-
faculty/~/media/Files/Technical/Tax/Tax%20news/TaxGuides/TAXGUIDE-4-99-Towards-a-Better-tax-system.ashx ) 



http://www.icaew.com/en/technical/tax/tax-faculty/~/media/Files/Technical/Tax/Tax%20news/TaxGuides/TAXGUIDE-4-99-Towards-a-Better-tax-system.ashx

http://www.icaew.com/en/technical/tax/tax-faculty/~/media/Files/Technical/Tax/Tax%20news/TaxGuides/TAXGUIDE-4-99-Towards-a-Better-tax-system.ashx
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M E D E F  •  D i r e c t i o n  d e s  A f f a i r e s  F i s c a l e s


MEDEF welcomes the opportunity of providing comments on the Commission 
consultation paper on double non-taxation.


MEDEF understands that the aim of this consultation is to fight against artificial tax 
schemes, a goal MEDEF is fully supportive of. 


Combating these schemes is a way of facilitating business development within the 
EU and of promoting cross-border trade by ensuring companies a legally fair and 
secured single market. This consultation therefore makes complete sense and 
correlates with the previous one on double taxation.


MEDEF, as the French business federation, acts as the voice of its members’ 
interests as well as an interface between them and the stakeholders. Its role is not 
to collect specific information on its members, nor does it act as a counsel.


However, MEDEF is fully concerned by this consultation since it is of utmost 
importance to clarify the situation on double non-taxation. 


When double non-taxation is the result of aggressive tax planning, it should be 
tackled with appropriate tools. This is already the case in many member States 
with provisions or case law prohibiting “abuse of law”. Similarly, European initiatives 
have multiplied :  the Code of conduct, the state aid legislation, the coordination on 
CFC rules and thin capitalization legislation, the inclusion of the notion of “subject 
to tax” in the redrafting of directives,  the creation of a working group on fighting 
fraud also point in that direction. The ECJ has equally stated on several occasions 
that “wholly artificial arrangements aimed solely at escaping tax” should be fought 
against. Some Members States refer to this notion when implementing their anti 
abuse regime in an EU context. 


Comments on the European Commission Consultation paper on double 
non-taxation







In this case, MEDEF is of the opinion that double non-taxation is already dealt with both at 
national and European’s level with effective means and results. 


However, double non-taxation is not always the result of an aggressive tax planning. In the 
examples mentioned by the consultation, double taxation as well as double non-taxation 
can indeed arise by the mere application of different tax regimes. The coexistence of non-
coordinated regimes and interpretations, the combination of opposed principles and tax level 
differences may subject businesses to double taxation if they are used in an unfavorable way 
imposed by economic constraints. In this respect, MEDEF would like to underline the fact that 
if taxation is part of the companies’ decision process when doing business, it is only one of 
the many parameters taken into consideration. It is neither the sole nor by far the first. This 
explains why companies are so frequently subject to double taxation.  


It is therefore not possible, apart from proven cases of aggressive tax planning without 
economic justification, to consider that the situations mentioned in the consultation are de 
facto abusive.  Otherwise, it would lead to an undue reverse of the charge on the taxpayer. 


MEDEF would also like to emphasize the fact that, as mentioned in page 4 §2 of the 
Commission consultation, national legislation on how to tax a revenue received by a resident 
or non-resident falls outside the scope of the consultation on double non-taxation. This 
matter is indeed a question of tax sovereignty and competence. It should be borne in mind 
that attractive national tax regimes consistent with EU legislation and recommendations 
cannot be considered as abusive. Neither is the use of these incentives by the taxpayer, as 
long as it is economically justified and since freedom of establishment prevails. 


Unless the promotion of a generalised tax harmonisation in the EU, which could - in the 
long term- help avoiding double non-taxation and double taxation, it is difficult to see how 
mismatches of legislations could be totally eradicated. 
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NFTC Comment on Consultation on factual examples and possible ways to tackle double 


non-taxation cases (the “Consultation”) 
 
European Commission 
Directorate-General for Taxation and Customs Union 
Rue de Spa 3, Office 8/007 
B-1049 Brussels 
Belgium 
 
Submitted  by the National Foreign Trade Council 
Registration  Number: 55646758857-47 
 
By email and fax 
 
The National Foreign Trade Council (NFTC), organized in 1914, is an association of some 250 
U.S. business enterprises engaged in all aspects of international trade and investment.  Our 
membership covers the full spectrum of industrial, commercial, financial and service activities, 
and our members have for many years been significant investors in many countries, including 
all of the EU Member States.   
 
I am writing in response to the Commission’s Consultation on double non-taxation (the 
“Consultation”).   The Commission has stated that it is undesirable that taxpayers may be 
subject to so-called international “double non-taxation” on their cross-border activity within the 
EU market, “as this gives the taxpayer a competitive advantage compared to other [EU] 
taxpayers who are subject to ordinary taxation.”  Therefore, the Commission has stated, it is 
presenting the Consultation to the public in order to gather evidence of double non-taxation 
within the EU and in relation with Third Countries, and plans that the results of the consultation 
will be used to identify and develop an appropriate policy response to double non-taxation.  
The NFTC urges the Commission to view the evidence it gathers through an appropriate lens.   
 
Reality belies simplicity 
 
While there may be instances of what has been called “tax arbitrage,” much of it is 
unobjectionable, and the process of determining that an instance of it is “bad” tax arbitrage is 
inherently complex.  Use of the term “double non-taxation” suggests a simplicity of judgment 
that is absent in the real world of cross-border taxation.  The appropriate way to evaluate a 
difference (if any) between two taxing jurisdictions’ treatment of an item of income is to 
consider why the respective jurisdictions’ tax laws may both be desirable from the perspectives 
of the relevant policy-makers, yet different.     
 


TEL:  (202) 887-0278                                  FAX:  (202) 452-8160 







Advancing Global Commerce for Nearly A Century 
www.nftc.org 


 


As we also point out below, responses to “double non-taxation,” which often take an overly 
simplified approach to international tax differences, have resulted (taking the United States as 
an example) in poor tax policy outcomes.1  In relation to Third Countries, there generally are 
few international rules limiting the independence of taxing jurisdictions to set their own tax 
policies either by taking into account others’ policies or by ignoring others’ policies.  The 
NFTC believes that bilateral tax treaties remain the only appropriate tool to address differences 
between independent sovereigns’ tax rules on income from cross-border activities, and in doing 
so, are the appropriate mechanism for separating the permissible from the impermissible tax 
arbitrage.    
 
Non-uniformity inheres in international taxation 
 
Taxation of income from activities that cross the borders of independent taxing jurisdictions is, 
inevitably, non-uniform.  When income-generating activities are wholly conducted within a 
single tax jurisdiction, only the tax rules of that jurisdiction are implicated.   When income is 
generated by cross-border activities, at least two jurisdictions’ policies are involved, and they 
will generally have differences.   
 
The NFTC believes that it is crucial that the Commission keep in the forefront of the 
Consultation that independent countries are making decisions about tax policy based on what 
they properly perceive is the best way to structure their tax systems.  There are legitimate tax 
policy debates surrounding any number of international tax issues, and countries may choose 
among a variety of justifiable positions in structuring their domestic laws.  For example, there 
are a variety of choices surrounding how best to alleviate double taxation; how best to 
determine corporate residence; or how best to support productive investment.   One nation’s 
“tax arbitrage” is often another nation’s “good tax policy.” 
 
It could be said, in an overly simplified way, that “double non-taxation” describes the situation 
whenever the following is true:  Tax-policy differences between 2 jurisdictions result in less tax 
being imposed on a taxpayer with cross-border activities than would be imposed if the 
activities were confined to one of the two jurisdictions.  Yet to use that term would be an over-
simplification because disparities are “built-in.”   
 
If each jurisdiction’s laws are fully complied with (and each jurisdiction’s tax authorities would 
agree that is the case), there may be no objection by either to so-called double non-taxation.  If 
however a taxing jurisdiction is concerned about this situation, and the concerned jurisdiction 
happens to be the lower-taxing one, it can decide to abandon its existing policy and impose 
more tax than it would have in the absence of its concern.  If the concerned jurisdiction is the 
higher-taxing jurisdiction, it can decide to abandon its existing policy to “make up” for the 
other jurisdiction’s failure to make a change.   
 
Inconsistency is not inherently problematic 
 


                         
1 The EU is of course free to decide someday in the future to depart from its present law regarding the degree of 
independence that each Member State has to set its own tax laws.  Absent such a departure, the members of the 
NFTC leave it to other, more EU-focused organizations of which they are members to comment on ensuring 
consistency between the Consultation and present EU law. 
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Whether either ought to change its own policy raises questions the complexity of which belies 
the simple terminology employed.  Such differences are not a tax policy concern in one country 
if the tax result in the other follows merely from inconsistent laws.  And if one country may see 
more than a simple inconsistency—e.g., some sort of tax competition—that perception could 
not prove the other country’s policy is flawed.   Only when the tax policy of one jurisdiction is 
the predicate for the tax policy of another jurisdiction—a rare occurrence outside a narrow class 
of cases—would it be important to the second jurisdiction’s tax policy to take into account how 
cross-border activity is taxed by the first jurisdiction.  
 
Even the Commission staff itself seems unable to reconcile the dispersion of tax policy 
authority among independent states with the task of the Consultation, as is apparent when we 
read in the staff working paper on the Consultation that “[t]he decisions in single member states 
on how to tax certain types of income received by resident and/or non resident are therefore 
outside the scope of this consultation as direct taxation generally falls within the competence of 
the member states.”  To the extent that the Consultation deals with EU states “in relation with 
Third Countries,” and putting aside binding international agreements, the quoted passage 
almost amounts to a statement that what is within the scope of the Consultation is a null set.  
The decisions referred to in the quoted passage essentially cover all tax policy decisions save 
for the few affected by international agreements.   
 
Judgments about the importance of disparities in tax policies bearing on a single cross-border 
activity will be separately arrived at by the separate taxing jurisdictions involved.  It will often 
be the case that inconsistencies are of policy interest to neither side, or worrisome only to one, 
in each case because the two jurisdictions have robustly differing policy preferences.  In those 
cases where both sides are troubled by an inconsistency, it is possible that a single reason for 
their concern is commonly shared.  But it is just as likely that the bases of their concerns are the 
subject of totally disparate views.  Bilateral negotiation may resolve the matter in the first case; 
in the second case, resolution may be impossible because the differences stem from 
irreconcilably different policy preferences.     
 
Independent tax jurisdictions can reconcile differences bilaterally, if at all 
 
We encourage the Commission not to be swayed by some of the claims being made by 
nongovernmental organizations of corporate “tax dodging” in the cross-border context.  It has 
been our experience that their reports purporting to uncover instances of “double non-taxation” 
typically represent what, on reflection, are unwarranted “knee-jerk” reactions.  Such reactions 
rarely, if ever, stand up to the serious considerations that inform real tax policy decisions of 
policy-makers.   
 
This has been proven, time and again, by policy-makers’ inability even to arrive at internal 
judgments distinguishing between “good arbitrage” and “bad arbitrage.”  The “Tax Reform Act 
of 1986” enacted by the United States, and its prior and subsequent history, represent an epic 
saga of struggles with, arrivals at, and rethinkings of, such judgments.  Decisions to address a 
particular type of tax arbitrage as “bad” have ended up defeating the ultimate objective of 
single taxation by imposing double taxation.  The U.S. “dual consolidated loss” rules and 
“interest expense allocation” rules are examples of that failure.  Even when first proposing, in 
1998, a law requiring the U.S. tax administrator to prescribe general “regulations clarifying the 
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tax consequences of hybrid transactions,” the Administration of President Bill Clinton made it 
clear it did not see a need to prevent all “tax arbitrage.”2  
 
Perhaps for this reason, countries have distinguished between desirable and undesirable double 
taxation or non-taxation via bilateral tax treaties, and the NFTC supports the U.S. tax treaty 
program and those of other countries.  Residence tie-breakers, limitation-on-benefits rules, 
provisions dealing with profit-participating debt, and rules dealing with fiscally transparent 
entities are examples of cases in which two independent tax jurisdictions have been able to 
rationally limit under-taxation that would otherwise be thought to ensue if the other treaty rules 
were applied without them. 
 
The NFTC appreciates the opportunity to respond to the Consultation, and urges the 
Commission to consider these comments in evaluating the matters to which the Consultation is 
addressed. 
 
Sincerely, 


 
William A. Reinsch 
President    
 


                         
2 “[T]he regulations would not be authorized to deny tax benefits or results that arise in connection with hybrid 
transactions solely because such transactions involve the inconsistent treatment of entities, items and transactions 
(i.e., ‘tax arbitrage’).  For example, where U.S. tax law considers a U.S. person the owner of a leased asset (and 
the U.S. person contemporaneously and consistently reports the transaction accordingly), and foreign law applied 
to the same facts nevertheless characterizes a foreign person as the owner of the same asset, U.S. depreciation 
deductions claimed by the U.S. person generally would not be denied on the basis that such deductions are 
inconsistent with the purposes of Code section 168. See Tech. Adv. Mem. 9748005 (Aug. 19, 1997).  Similarly, 
interest deductions of a U.S. person with respect to a hybrid debt security that is treated as equity in the 
jurisdiction of the security holder generally are consistent with the purposes of Code section 163, and thus should 
be allowed unless such deductions are inconsistent with the purposes of other U.S. law (including U.S. treaty 
obligations) (e.g., because application of a treaty to the hybrid security would inappropriately eliminate worldwide 
tax rather than serve to alleviate double taxation).”  Department of the Treasury, General Explanations of the 
Administration’s Revenue Proposals 144-45 (February 1998). 
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European Commission 
Directorate-General for Taxation and Customs Union 
Rue de Spa 3, Office 8/007 
B-1049 Brussels 
BELGIUM 
 
 
30 May 2012 
 
 
Dear Sir, Madam, 
 


Consultation on factual examples and possible ways to tackle double 
non-taxation cases 
 
1. Introduction 


We welcome the opportunity to contribute to the European Commission’s “Consultation on factual 
examples and possible ways to tackle double non-taxation cases”. This consultation takes place at 
a time when the European Union faces unprecedented challenges. The economic and financial 
crisis, together with low rates of economic growth, has put considerable pressure on the tax 
revenues of EU Member States. The Stability and Growth Pact contains clear reference values for 
public deficit and debt which would seem to require economic reform in a number 0f EU Member 
States in the medium term. For the short term, however, raising the level of taxation – in 
combination with cuts in public spending – may be inevitable in some Member States to meet the 
requirements of the Pact. At the same time, the objectives of raising money have to be weighed, 
economically at least, against possibly competing objectives such as stimulating growth. This is the 
context in which the current public consultation on double non-taxation takes place. It is clear that 
the issue of double non-taxation is important and that it is not limited to the European Union 
alone.  It is also clear that this issue is extremely complex. Both the importance and complexity of 
the issue of double non-taxation necessitate that it is approached in a well-balanced way. This 
letter aims to contribute to this goal. It sets out some of the background to the issue and 
emphasises the need for transparency, conceptual clarity, international co-ordination, the 
elimination of international double taxation and the importance of clear guidance for businesses 
going forward.  
 
2. Transparency 


PwC supports the enhancement of financial transparency and accountability. We therefore also 
support the EU’s initiatives – expressed in parts of the consultation document – to enhance fiscal 
transparency. At the same time it is important that the fundamental right to privacy which 
companies enjoy under EU and human rights law remains adequately respected. 
 
3. Conceptual clarity 


The most significant problem is the lack of a definition in the Consultation Document of the term 
‘double non-taxation’ since we consider there will be considerable disagreement about this. For 
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example, tax incentives in a Member State for the promotion of research and development are 
likely to be regarded by that State as key to achieving the objectives of the Europe 2020 growth 
strategy. It is in our view not clear why Issue 7 of the Consultation Document mentions such tax 
incentives in the context of double non-taxation. The more general point is this: why could the use 
of tax measures with clear underlying policy choices by an EU Member State amount to ‘double 
non-taxation’? After all, the level of taxation is exactly what the EU Member State in question 
wanted to achieve. Another example can be found in Issue 6 of the Consultation Document which 
mentions the deductibility for taxation purposes of costs made to obtain income or gains from 
assets (such as substantial shareholdings) which a Member State has deliberately decided should 
be tax exempt. Real economic costs which negatively impact the commercial profits of a company 
should, in our view, be deductible for taxation purposes. Without further explanation, it is not 
clear why the Consultation Document apparently labels this deductibility as ‘double non-taxation’. 
A final example to mention is the suggestion in Issue 4 of the Consultation Document that 
unilateral advance pricing arrangements (APAs) may result in ‘double non-taxation’. Although this 
statement may be correct in theory, it is – in our experience – generally not correct in practice and 
could lead to a conclusion that APAs are a bad thing. By contrast, APAs can be an important 
element in providing the certainty to business that is so essential in encouraging the investment 
required for economic growth. We consider that the absence of a definition in this area means that 
there is no framework by which commentators (including those in Member States) are able to 
consider or propose specific examples of “double non-taxation”. 
 
4. International co-ordination 


On 5 March 2012, the OECD published a report on ‘Hybrid Mismatch Arrangements – Tax Policy 
and Compliance Issues’. This publication underlines the fact that the issue of double non-taxation 
is not limited to the European Union. In fact, it is a global issue. It is, therefore, essential that it is 
approached in a way which is co-ordinated globally. There is a danger that a ‘unilateral’ policy 
response by the European Union and/or its Member States will put European businesses at a 
competitive disadvantage whilst the phenomenon of double non-taxation will continue to exist. 
We appreciate that many EU Member States have to raise the level of taxation so as to reduce their 
public deficit and debt, but a ‘unilateral’ approach may not achieve the intended aims (either in 
terms of effectively raising the level of taxation or in terms of abolishing double non-taxation). We 
therefore recommend that the European Commission should pursue this issue in close co-
operation with the OECD and other international bodies.  
 
5. International double taxation 


Within the EU, the effective corporate income tax rate of multinational companies is affected by a 
wide variety of factors which can cause it to be above or below the applicable statutory corporate 
income tax rate, despite the alleged existence of situations of double non-taxation.  
 
In addition, in our experience, any situations of possible double non-taxation may well be coupled 
with situations where the company or group faces international double taxation issues, double 
administrative burdens and the denial of cross-border loss relief (notwithstanding the case law of 
the European Court of Justice which would allow for cross-border relief for ‘final losses’ in some 
cases and in some – but not all – EU Member States). One important example can be found in the 
area of transfer pricing: it is not uncommon that tax administrations of different States take 
opposite positions which lead to double taxation. The dispute mechanisms to resolve this double 
taxation are often insufficient and/or ineffective.  
 
The crucial point is that the phenomena of both double taxation and double non-taxation – are 
inevitable consequences of the fact that the corporate income tax systems of EU Member States 
have not been harmonised. There are strong arguments both for and against such harmonisation 
and there seems limited desire by many Member States at present to move in that direction. In our 
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view, both phenomena – double taxation and double non-taxation – are two sides of the same 
coin. One should not be addressed without the other. 
 
6. Other EU initiatives  


The present consultation does not take place in a legal vacuum. The Treaty on the Functioning of 
the European Union limits the freedom which EU Member State enjoy when exercising their tax 
sovereignty. Member States can neither discriminate against cross-border economic activity as 
compared with domestic economic activity, nor can they grant State aid through the tax system 
without prior approval of the European Commission. It is important that the European 
Commission clarifies how these rules and principles relate to the current public consultation. In 
our view, the legal certainty which is so important for economic activity requires this.  
 
7. Way forward 


We fully understand the context in which the current public consultation on double non-taxation 
takes place. The issues it raises are however complex and more work is needed in a number of 
areas before decisions on the optimal way forward can be made. 
 
If you have any questions regarding the content of our response, please contact Bob van der Made 
(PwC EUDTG EU Public Affairs, telephone +32 (0)477 787936) or John Preston (PwC Global 
Head of Tax Policy, telephone +44 (0) 207 804 2645). 
 
We agree to this response being published along with other responses.  


Yours sincerely, 


 


 


Ian Dilks 
 
Global Leader, Public Policy & Regulatory Affairs 
1 Embankment Place, London WC2N 6RH, UK 
PwC IL 
Interest Representative Register ID: 60402754518-05 


 
 
 








 
 


 
 


Response to EU Commission DG Tax consultation on double non-taxation 
 
 


Question -You could be included in one of the following groups: 
  
Other: Global professional body for trust and estate practitioners.  
 
Name/denomination of your organization/entity/company: Society of Trust 
and Estate Practitioners.  
 
Country of domicile: STEP has branches in 9 EU Member States and 50 
countries worldwide.  
 
Contact details, including e-mail address: 
Scott Devine, Policy Advisor, scott.devine@step.org   
 
Brief description of your activity or your sector: Professional body for trust 
and estate practitioners.  
 
Do you agree to publication of your personal data?  
Yes  
 
Do you agree to have your response to the consultation published along with 
other responses?  
Yes  


 
Introduction 


 


The Society of Trust and Estate Practitioners (STEP) is the worldwide professional 


body for practitioners in the fields of trusts and estates, executorship and related 


issues. STEP members help families secure their financial future and protect the 


interests of vulnerable relatives. With branches in 9 EU Member States and more 


than 7,000 members in the EU (and over 17,500 members around the world), STEP 


promotes the highest professional standards through education and training leading 


to widely respected professional qualifications. 


 


This response has been prepared by the STEP EU Committee which is composed of 


representatives of STEP branches across the EU Member States. The EU 


Committee assists national and international institutions on legal, tax and other 


matters relevant to STEP members across the EU. 


 


STEP’s ID number on the European Commission’s register of interest 


representatives is 64339983762-18. 
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STEP welcomes the opportunity to respond to the Commission’s staff working paper: 


The internal market: factual examples of double non-taxation cases - consultation 


document.  


 


We admit to some confusion as to whether the consultation only covers direct 


corporate tax issues. The consultation paper begins by stating that it “concerns taxes 


which companies or other entities pay directly to tax authorities (i.e. "direct taxes") 


such as corporate income taxes, non-resident income taxes, capital gains taxes, 


withholding taxes, inheritance taxes and gift taxes.” However, at the end of the 


consultation document a rather narrower scope for the consultation is suggested: “it 


should be recalled that the consultation only concerns taxes which companies and other 


entities pay directly to the tax authorities (i.e. "direct corporation taxes")’ and that 


respondents should therefore only include double non-taxation issues concerning direct 


corporation taxes.”  


 


STEP members deal mainly in taxes associated with estate planning – inheritance 


tax, gift tax, capital gains tax, wealth tax. We would note that these are all direct 


taxes which fit with the first description of relevant taxes given in the consultation and 


for which they are instances of double non-taxation. After discussion with DG Tax 


officials STEP is therefore responding to this consultation in relation to such direct 


taxes. 


 


We would begin by noting that double non-taxation arises in the same manner as 


double taxation as a result of a lack of co-ordination between national tax authorities 


regarding the basis on which taxes are levied. The problems of double non-taxation 


and double taxation should therefore be addressed via similar remedies.  


Issue 1 Mismatches of entities 


 


Question A – Do you find such mismatches of entities relevant in the future 


discussions on double non-taxation?  


 


Yes  


 


Questions B – Are you aware of mismatches of entities between member 


states or towards third countries?  


 


Yes  


 


 


 


 


 







 
 


Question C - Please give relevant details about these mismatches of entities 


(max 500 words)?  


 


Two examples of such mismatches include French SCIs and UK LLPs: 


 


i. A French S.C.I (Société Civile Immobilière) is generally treated as tax 


transparent in France but as tax opaque in the United Kingdom. 


  


ii. A UK LLP (Limited Liability Partnership) is regarded as tax transparent in 


the UK but as a corporate entity in other states. 


 


Question D – Please provide any suggestions you might have for ways in 


which these mismatches of entities could be tackled (max 500 words). 


 


The EU could establish a list of EU-wide entities that should have identical tax 


treatment throughout the EU. 


 


Issue 2 Mismatches of financial instruments 


 


Question A – Do you find such mismatches of financial instruments relevant in 


the future discussions on double non-taxation?  


 


No  


 


 


Question B – Are you aware of mismatches of financial instruments between 


member states or towards third countries?  


 


No  


 


Question C - Please give relevant details about these mismatches of financial 


instruments. 


 


N/A 


 


Question D – Please provide any suggestions you might have for ways in which 


these mismatches of financial instruments could be tackled. 


 


N/A 


 







 
 


Issue 3 Application of Double Tax Conventions leading to double non-


taxation 


 


Question A – Do you find such cases relevant in the future discussions on 


double non-taxation?  


 


Yes 


 


Question B – Are you aware of cases where member states application of 


double tax conventions lead to double non-taxation?  


 


Yes  


 


Question C - Please give relevant details about these cases (max 500 words)?  


 


Many double tax conventions in relation to inheritance tax lead to the primary taxing 


right being vested in a state that does not levy inheritance tax, or that gives different 


exemptions resulting in low or non-taxation. 


 


Question D – Please provide any suggestions you might have for ways in 


which this problem could be tackled (max 500 words). 


 


The EU could encourage Member States to ratify conventions in model form. 


 


 


Issue 4 Transfer pricing and unilateral Advance Pricing Arrangements 


 


Question A – Do you find unilateral advance pricing arrangement relevant in 


the future discussions on double non-taxation?  


 


No  


 


Question B – Are you aware of unilateral advance pricing arrangements that 


could lead to double non-taxation?  


 


No  


 


Question C - Please give relevant details about these unilateral advance pricing 


arrangements. 


 


N/A  


 







 
 


 


Question D – Please provide any suggestions you might have for ways to tackle 


unilateral advance pricing arrangements leading to double non-taxation.  


 


N/A 


Issue 5 Transactions with associated enterprises in countries with no or 


extremely low taxation 


 


Question A – Do you find transactions with associated enterprises in no/low 


tax countries relevant for the future discussions on double non-taxation?  


 


No  


 


Question B – Are you aware of transactions with associated enterprises in 


no/low tax countries that could lead to double non-taxation?  


 


No  


 


Question C - Please give relevant details about these kinds of transactions 


(max 500 words)?  


 


We note that some commentators regard trusts administered from “low” tax countries 


as being operated to enable double non-taxation to occur. In reality, typically 


beneficiaries’ in Member States will see their receipts from such trusts taxed. We 


would further note that it is a matter for Member States each to decide how they tax 


businesses or entities operating from outside the EU.   


 


Question D – Please provide any suggestions you might have for ways in which 


these kinds of double non-taxation could be tackled. 


 


N/A 


Issue 6 Debt financing of tax exempt income 


 


Question A – Do you find these cases relevant for the future discussions on 


double non-taxation?  


 


No 


 


 


 







 
 


Question B – Are you aware of cases where debt financing of tax exempt 


income is deductible?  


No 


 


Question C - Please give relevant details about these case(s). 


 


N/A 


 


Question D – Please provide any suggestions you might have for ways in which 


these kinds of double non-taxation could be tackled. 


 


N/A 


 


Issue 7 Different treatment of passive and active income 


 


Question A – Do you find these special regimes relevant for the future 


discussions on double non-taxation?  


 


No 


 


Question B – Are you aware of such special regimes leading to double non-


taxation?  


 


No  


 


Question C - Please give relevant details about these case(s). 


 


N/A 


 


Question D – Please provide any suggestions you might have for ways in which 


these kinds of double non-taxation could be tackled. 


N/A 


Issue 8 Double Tax Conventions with third countries 


 


Question A – Do you find double tax conventions with third countries to be 


relevant for the future discussions on double non-taxation?  


 


Yes  


 


 







 
 


Question B – Are you aware of double tax conventions with third countries 


that can be used to achieve double non-taxation?  


 


Yes 


 


Question C - Please give relevant details about these double tax conventions 


with third countries (max 500 words)?  


 


Many double tax conventions in relation to inheritance tax lead to the primary taxing 


right being vested in a state that does not have inheritance tax, or that gives different 


exemptions, resulting in low or non-taxation. 


 


Question D – Please provide any suggestions you might have for ways in 


which these kinds of double non-taxation could be tackled (max 500 words). 


 


The EU could encourage Member States to ratify conventions in model form. 


Issue 9 Disclosure 


 


Question A – Do you agree that targeted disclosure initiatives could be a way 


to tackle double non-taxation?  


 


No. 


   


Question B – Do you have knowledge of the experiences with disclosure rules 


in member states?  


 


Yes  


 


Question C – If your answer is yes to A, please specify which disclosure initiatives 


you believe could be a way to tackle double non-taxation. 


 


N/A 


 


Question D - If your answer is yes to B, please specify what the experiences in 


member states are (max 500 words)? 


 


There are two main types of disclosure initiative we are familiar with. One, which has 


been widely used by several Member States declaring tax amnesties, is based on 


the ex-post disclosure of illegal tax evasion. The most prominent current examples of 


this are perhaps the UK’s Liechtenstein Disclosure Facility and the current Spanish 







 
 


amnesty. Such schemes are not appropriate in the case of double non-taxation since 


this does not usually rest on (fraudulent) tax evasion. 


      


Other “disclosure” initiatives focus on the requirement to alert tax authorities to the 


use of various identified, often highly contrived, tax planning schemes. The UK 


DOTAS arrangements are an example of such a disclosure scheme. Again we do 


not see such disclosure initiatives as relevant to most cases of double non-taxation 


since these are typically not based on “schemes”. It would not be appropriate, for 


example, to label a Dutchman exercising his right to live in Spain as a ‘tax planning 


scheme’ even if in certain circumstances this produced double non-taxation.  


 


Issue 10 Other issues 


 


Question A– Are you aware of double non-taxation not described above?  


 


Yes  


 


Question B - Please give relevant details about these kinds of double non-


taxation case(s) (max 500 words)?  


 


STEP members deal mainly in taxes associated with estate planning such as 


inheritance tax, gift tax, capital gains tax and wealth tax. In these instances double 


non-taxation arises in the same manner as double taxation and reflects the failure of 


national governments to develop a common approach to taxation. This can reflect 


differences in the basis on which a tax common to two Member States is levied. 


Alternatively, it can reflect that fact that some Member States do not levy taxes on an 


event which attracts tax in another Member State.      


 


For example, on death: 


 Spain taxes Spanish assets and worldwide assets received by 


beneficiaries resident in Spain. 


 The Netherlands taxes Dutch assets and those of someone dying 


within 10 years of having been Dutch resident 


 


Thus there is double non-taxation for the estate of a Dutch resident in Spain who 


lives there for more than 10 years but holds assets outside the Netherlands or Spain. 


There is also double taxation (subject to some measure of unilateral relief) for a 


Dutch resident who leaves their estate to a Spanish resident. 


 


There are many similar examples of differing tax systems between Member States 


leaving gaps. For instance, the estate of a person with domicile in France (in the 







 
 


common law sense) but resident in the UK for less than 17 out of 20 tax years will 


not be taxed in the UK or in France in relation to assets outside the UK or France. 


 


There also examples where citizens will not be required to pay tax in certain 


circumstances because Member States do not tax events attracting tax in other 


Member States. For example, Sweden and Austria have no inheritance tax. If a UK 


resident moves to either of those states before death they would not pay inheritance 


tax, although we would question whether this should be seen as an example of 


double non-taxation. 


 


 


Question C – Please provide any suggestions you might have for ways in 


which these kinds of double non-taxation could be tackled (max 500 words).  


 


Greater co-ordination between Member States in developing their tax systems would 


help tackle both the twin issues of double taxation and double non-taxation. 


Theoretically this might result in identical taxation mechanisms throughout the EU, 


although this clearly raises national sovereignty issues. A more practical solution in 


the near term may therefore be a comprehensive range of double tax treaties 


between Member States that would enhance the effectiveness of Member States’ tax 


systems, although this would require compromise between Member States. For 


example, in the Dutch/Spanish inheritance tax case we highlighted earlier, the 


Netherlands could continue to tax the estates of Dutch nationals until such a person 


has been resident outside the EU for 10 years rather than the Netherlands for 10 


years. This would mean that Spain would have to agree to the Netherlands retaining 


primary taxing rights. We would, however, highlight the need for double taxation, as 


well as double non-taxation, to be properly and fully dealt with under any such 


double taxation agreements to avoid unfairness and artificial restrictions on the free 


movement of capital and people. 


 


Question D - Please provide any other suggestions of increased information 


measures – not being disclosure - you might have for ways to tackle double 


non-taxation (max 500 words).  


 


We would suggest that the prime need is for Member States to have better 


information on the tax regimes of the other Member States and a better 


understanding how they work in practice for citizens with cross-border families, 


assets or origins.  


 


For example, the UK has only recently begun to consider imposing capital gains tax 


in relation to the disposal of property in the UK owned by non-residents and 


imposing an annual charge on residential property held by overseas corporate 







 
 


structures. This is in spite of the fact that these are matters that France and Spain 


have dealt with, and taxed, satisfactorily for many years. 


 


France by contrast has now imposed a taxation mechanism on trusts that is different 


to every other Member State’s mechanism. This will impose a double tax charge on 


many trusts. However, trusts with French resident trustees with non-French assets or 


beneficiaries will be exempt from tax. 


 


Clearly there are strong long term efficiency arguments for greater harmonisation of 


national tax systems among Member States. In addition clearer exchange of 


information between tax authorities on best practice on cross-border taxation issues 


would be both helpful to national governments and also help eliminate examples of 


both double taxation and double non-taxation. 


 


STEP EU Committee 


24/05/2012 
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European Commission 


Directorate-General for Taxation and 


Customs Union 


Rue de Spa 3, Office 8/007 


B- 1049 Brussels 


Belgium 


 


VIA EMAIL 


 


RE:  Public Consultation Paper – Double non-taxation 


 


Dear Sirs: 


 


 On behalf of Tax Executives Institute, Inc., I am writing in 


response to the European Commission’s public consultation regarding 


double non-taxation, as published on the Commission’s website. 


 


Tax Executives Institute (TEI) was founded in 1944 to serve the 


needs of in-house tax professionals.  Today, the organisation has 55 


chapters around the world, including one in Europe.  As the preeminent 


association of in-house tax professionals worldwide, TEI has a 


significant interest in promoting fair tax policy at all levels of 


government.  Our nearly 7,000 members represent 3,000 of the largest 


companies in Europe, the United States, Canada, and Asia.  The Institute 


is included in the EU Interest Representative Register (Register ID 


number 52413445902-12; TEI’s address is 1200 G Street, N.W., Suite 


300, Washington, D.C., U.S.A., 20005-3814). 


 


TEI members are responsible for planning and managing the tax 


affairs of their employers.  Therefore the organisation is dedicated to the 


development of sound tax policy, compliance with and uniform 


enforcement of tax laws, and minimisation of administration and 


compliance costs to the benefit of both government and taxpayers.  


These goals can be attained only through members’ voluntary actions 


and their adherence to the highest standards of professional competence 


and integrity. 


 


We welcome the opportunity to comment on the European 


Commission’s consultation on “The internal market: factual examples of 


double non-taxation cases,” published 29 February 2012 (Consultation), 


to gather evidence of double non-taxation within the EU and with Third 


Countries, with the aim of identifying and developing the appropriate 
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policy response to double non-taxation.  Because the questionnaire format of the consultation 


does not allow us to provide our views on the issue of double non-taxation in a meaningful way, 


we are providing our input more generally in the form of this letter. 


 


First, the scope of the Consultation goes well beyond what is generally understood as 


double non-taxation (such as the use of hybrid instruments and entities) to question differences in 


taxation between member states in general (such as differences in tax rates).  This regrettably 


implies that the Commission is questioning the fundamental subsidiarity principle, which holds 


that fiscal flexibility does not contravene the four fundamental EU freedoms or state aid rules.  


The European Court of Justice’s (ECJ) Cadbury decision
1
 expressly endorses the right of a 


company in one Member State to set up a subsidiary in another Member State to access a more 


favourable tax regime, as long as the subsidiary is a genuine economic establishment and not 


“wholly artificial.”  Because tax competition has been expressly approved by the ECJ, rejecting 


it would create substantial uncertainty. 


 


Second, TEI wholly supports focused action dealing with abusive structuring that takes 


advantage of double non-taxation.  TEI welcomes the opportunity to discuss the conditions and 


consequences of such abuse with the Commission.  We regret, however, that developing various 


instruments and requirements for Member States to include in their local legislation to deal with 


the consequences of tax competition (such as the examples given under points 5 through 8 of the 


Consultation) would create tax uncertainty and limit competitiveness and growth within the EU.  


The recent ECJ decision in favour of 3M Italia SpA
2
 held that there is no EU law obligation for a 


Member State to enact anti-avoidance provisions where there is no abuse of EU law.  


 


More fundamentally, EU Member States have sovereignty in tax matters.  Because of its 


broad reach, the Consultation, which addresses not only double non-taxation but also differences 


in tax rate, may undermine that sovereignty.  Thus, differences across Member States in policies 


and tax rates (for example, where a participation exemption is given to very low or nil taxed 


dividends), should be left to each EU Member State to address on its own. 
 


We note that the ECJ has gone to great lengths to confirm Member State tax sovereignty 


and defend the integrity of a country’s tax system.  Indeed, in Kerckhaert-Morres
3
 it accepted the 


potential for double taxation to safeguard these principles.  Regrettably, the Consultation paints 


double non-taxation as an obstacle to the internal market.  TEI submits that if double non-


taxation is viewed as an obstacle, double taxation is equally – indeed, even more – problematic.  


In the Institute’s view, a balanced approach that addresses instances of both double non-taxation 


and double taxation would better advance sound tax policy across EU Member States and 


promote the internal market in an evenhanded manner. 


 


TEI supports the EU Commission’s commitment to public consultation. We trust our 


comments provide a helpful perspective on the Commission’s efforts, allow for a more focused 


approach on abuse, and promote a fair and balanced fiscal environment within the EU.  If you 


                                                      
1
 Cadbury Schweppes (Case C-196/04, 12 September 2006).  


2
 3M Italia SpA (Case C-417/10, 29 March 2012). 


3
 Kerckhaert-Morres  (Case C-513/04 , 14 November 2006). 
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have any questions about this letter please do not hesitate to contact Anna Theeuwes, Chair, TEI 


European Direct Tax Committee, on 31 70 377 3199 or an.m.l.theeuwes@shell.com or Benjamin 


R. Shreck, TEI Tax Counsel on 202.638.5601 or bshreck@tei.org. 


 


 


 Respectfully submitted, 


 


 Tax Executives Institute, Inc. 


 


 


  


  


 David M. Penney 


 International President  



mailto:an.m.l.theeuwes@shell.com

mailto:bshreck@tei.org






 
	
  
	
  


Utrecht,	
  30	
  May	
  2012	
  
	
  
Dear	
  sir/madam,	
  
	
  
The	
  European	
  members	
  of	
  the	
  Tax	
  Justice	
  Network	
  want	
  to	
  thank	
  you	
  for	
  the	
  consultation	
  
you	
  issued	
  on	
  the	
  issue	
  of	
  double	
  non-­‐taxation.	
  This	
  is	
  an	
  extremely	
  important	
  issue,	
  that	
  is	
  
not	
  only	
  causing	
  problems	
  within	
  the	
  European	
  Union,	
  but	
  also	
  has	
  severe	
  consequences	
  for	
  
developing	
  countries.	
  
Tax	
  is	
  the	
  most	
  important,	
  the	
  most	
  beneficial,	
  and	
  the	
  most	
  sustainable	
  source	
  of	
  finance	
  
for	
  development.	
  We	
  believe	
  there	
  is	
  a	
  role	
  for	
  foreign	
  aid.	
  However,	
  action	
  on	
  tax	
  has	
  the	
  
potential	
  to	
  deliver	
  gains	
  to	
  poor	
  and	
  middle-­‐income	
  countries	
  that	
  are	
  far	
  greater	
  than	
  
what	
  can	
  be	
  achieved	
  with	
  aid.	
  
Therefore	
  Tax	
  Justice	
  Network	
  welcomes	
  the	
  initiave	
  of	
  the	
  European	
  Commission	
  to	
  
address	
  this	
  problem.	
  We	
  hope	
  this	
  consultation	
  leads	
  to	
  good	
  and	
  concrete	
  measures	
  to	
  
make	
  an	
  end	
  to	
  double	
  non-­‐taxation	
  and	
  brings	
  ending	
  tax	
  avoidance	
  a	
  step	
  closer.	
  
	
  
We	
  have	
  inserted	
  our	
  answers	
  and	
  examples	
  in	
  the	
  document	
  you	
  issued.	
  Please	
  find	
  it	
  
attached.	
  One	
  thing	
  we	
  want	
  to	
  address,	
  is	
  that	
  for	
  TJN	
  and	
  its	
  members	
  it	
  is	
  very	
  difficult	
  to	
  
identify	
  the	
  concrete	
  examples	
  the	
  European	
  Commission	
  is	
  looking	
  for,	
  since	
  of	
  their	
  nature	
  
it	
  is	
  needed	
  to	
  access	
  to	
  internal	
  company	
  accounts.	
  We	
  have	
  called	
  on	
  the	
  advisory	
  and	
  
accountancy	
  sector	
  (notably	
  the	
  Big	
  4)	
  to	
  deliver	
  these	
  examples,	
  which	
  the	
  advise	
  and	
  
account	
  on.	
  We	
  hope	
  they	
  did	
  so	
  in	
  a	
  large	
  extent.	
  
We	
  understand	
  the	
  possibility	
  examples	
  being	
  submitted	
  anonymously.	
  If	
  possible	
  we	
  call	
  
upon	
  the	
  European	
  Commission	
  to	
  publish	
  at	
  least	
  aggregated	
  figures	
  on	
  the	
  submission	
  per	
  
sector.	
  	
  	
  
	
  
Looking	
  forward	
  to	
  the	
  follow	
  up-­‐output	
  of	
  this	
  consultation.	
  
	
  
With	
  kind	
  regards,	
  
On	
  behalf	
  of	
  the	
  European	
  members	
  of	
  the	
  Tax	
  Justice	
  Network,	
  
	
  
	
  
	
  
Koos	
  de	
  Bruijn	
  
Coordinator	
  Tax	
  Justice	
  Netherlands	
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PUBLIC CONSULTATION PAPER 
 
 
 


The Internal Market:  
Request for contributions on factual examples and possible ways to tackle double non-


taxation cases 
 
Note: 
 
This document is being circulated for consultation to all interested parties. The sole purpose 
of this consultation is to contribute to the debate, to collect relevant information and to help 
the Commission develop its thinking in this area.  
 
This document does not necessarily reflect the views of the European Commission and should 
not be interpreted as a commitment by the Commission to any official initiative in this area. 
 
Each contribution received will be acknowledged.  
 
All contributions received, including anonymous ones, will be taken into account. Your identity 
(personal data) and the content of your contribution will only be published on the Internet if you 
give your specific consent to this by indicating "Yes" in the relevant boxes in the questionnaire. 
For more detailed information on how your personal data and contribution will be treated, we 
recommend that you read the specific privacy statement on the consultation website1.  
 
In the interests of transparency, organisations responding to this consultation are invited to 
provide the public with relevant information about themselves by registering in the Interest 
Representative Register and by subscribing to its Code of Conduct 
 
(see https://webgate.ec.europa.eu/transparency/regrin/welcome.do?locale=en). 
 
If the organisation is not registered, its submission will be published separately from those of 
registered organisations. 
 
 


                                                
1 [link to the website for this specific consultation]  


2  For the purposes of identification, please check whether your company is a medium, small or 
microenterprise, according to the Commission Recommendation (2003) 361 of 6 May 2003 concerning the 
definition of micro, small and medium-sized enterprises; in its annex, Title I, Article 2, SMEs are defined as 
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1. IDENTIFICATION OF THE STAKEHOLDER 
The Commission services would be interested in receiving contributions from all interested 
parties on the issues described below. In order to analyse the responses, it will be useful to 
group the answers by type of responder. 
 
Question -You could be included in one of the following groups2: 
 
⁪ Multinational enterprise                                    ⁪ Large company 
 
⁪ Medium small micro sized enterprise (SMEs)  ⁪ Academic 
 
⁪ Non-Governmental organisation (NGO)           ⁪ Tax advisor or tax practitioner 
 
⁪ Others. Please specify ________________________________________________ 
 
Name/denomination of your organization/entity/company: Tax Justice Netherlands on 
behalf of Tax Justice Network Europe 


Country of domicile__Netherlands___________________________________________ 
 
Contact details, including e-mail address ___info@taxjustice.nl____________________ 
 
Brief description of your activity or your sector _TJN is an independent organisation 
dedicated to high-level research, analysis and advocacy in the field of tax and regulation. 
TJN works to map, analyse and explain the role of taxation and the harmful impacts of 
tax evasion, tax avoidance, tax competition and tax havens. Our objective is to encourage  
reform at the global and national  levels. Tax Justice Network Europe brings together the 
European members of TJN. _______________________________ 
 
Do you agree to publication of your personal data? 
 
                    Yes  ⁪                                      No  ⁪ 
 
Do you agree to have your response to the consultation published along with other 
responses? 
 
                     Yes  ⁪                                      No  ⁪ 
 
 
2. Introduction  
The Commission is launching this fact-finding public consultation in order to establish 
evidence concerning double non-taxation within the EU and in relation with Third Countries. 
Members of the public are encouraged to provide factual examples of cases of double non-
taxation on cross-border activities that they have encountered or have knowledge of. Double 


                                                
2  For the purposes of identification, please check whether your company is a medium, small or 


microenterprise, according to the Commission Recommendation (2003) 361 of 6 May 2003 concerning the 
definition of micro, small and medium-sized enterprises; in its annex, Title I, Article 2, SMEs are defined as 
enterprises which employ fewer than 250 persons and which have an annual turnover not exceeding EUR 50 
million, and/or an annual balance sheet total not exceeding EUR 43 million.  
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non-taxation cases encompass cases where there is no taxation of the activities as well as 
cases where the taxation is extremely low. Double non-taxation cases do not encompass cases 
where a company is not taxed because the activity is effectively taxed elsewhere, e.g. the 
exemption of dividends paid to parent companies where there is taxation of the activities in 
the subsidiary, or where a company is not taxed in a profitable year because of losses carried 
forward form previous years. 
 
The scope of this consultation only includes cases of double non-taxation, i.e. cases where the 
tax rules of two countries combined lead to non-taxation. The decisions in single member 
states on how to tax certain types of income received by resident and/or non resident are 
therefore outside the scope of this consultation as direct taxation generally falls within the 
competence of the member states although legal measures of approximation is issued for the 
establishment and functioning of the internal market.  
 
The consultation concerns taxes which companies or other entities pay directly to tax 
authorities (i.e. "direct taxes") such as corporate income taxes, non-resident income taxes, 
capital gains taxes, withholding taxes, inheritance taxes and gift taxes.  
 
It is undesirable that in the EU Internal Market a taxpayer is subject to double non-taxation on 
his/her cross-border activity as this gives the taxpayer a competitive advantage compared to 
other taxpayers who are subject to ordinary taxation. Our aim is to obtain a better picture of 
the real problem and, if possible, of its financial impact. You are also invited to provide any 
suggestions you might have for ways in which the different cases of double non-taxation 
could be tackled, for instance by legislative approaches, increased information measures or 
good governance rules. 
 
Legislative approaches (i.e. closing loopholes and stopping mismatches) could be done at 
different levels. The different levels would be unilateral legislation in the individual Member 
States, bilaterally between the Member States or on EU level through directives. 
 
Increased information measures could include rules on disclosure to the tax authorities (e.g. 
early mandatory disclosure of certain tax planning schemes). 
 
Good governance rules could be e.g. soft law agreements between Member States or 
exchange of good practices. 
 
3. Background 
 
International double taxation is usually defined as the imposition of comparable taxes in two 
or more States on the same taxpayer in respect of the same subject matter and for identical 
periods. Its harmful effects have been widely recognized and in particular are mentioned in 
the first paragraph of the OECD Model Tax Convention.    
 
But also the opposite situation, double non-taxation, has potential harmful effects in terms of 
fairness of the tax systems and potential distortion of the Internal Market. 
 
In the Annex IV to the Annual Growth Survey 2012, the Commission acknowledged that 
Member States have to consider revenue-raising measures. Better tax coordination at the EU-
level has a role to play in this context.  
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Therefore, the avoidance of double non-taxation has an enhanced importance in the present 
Economic Crisis context.   
 
The European Council conclusions of 24 June 20113 asked the Commission to ensure the 
avoidance of harmful practices and proposals to fight tax fraud and tax evasion.    
 
The Commission, in the Communication on Double Taxation in the Single Market4 stated that 
in a period when MS are looking for secure and additional tax revenues, it is important for 
their credibility towards their taxpayers that they take the necessary measures to remove 
double taxation and double non-taxation.  
 
Moreover, in the Communication, the Commission announced that as regards double non-
taxation, it would launch a fact-finding consultation procedure.  
 
The Commission is presenting this consultation to the public in order to gather evidence of 
double non-taxation within the EU and in relation with Third Countries and of its potential 
impact on the Internal Market in order to identify and develop the appropriate policy response 
to double non-taxation.  
 
4. Questions submitted to the public and to interested parties 
 
We have, based on various sources including international tax literature, articles and lectures, 
identified a number of issues where double non-taxation could occur. These issues are briefly 
presented below in order to facilitate the consultation. It should however be stressed that we 
also invite you to describe any other double non-taxation issues (see issue 10 – Other issues?). 
The list of issues shall not be seen as exhaustive.   
 
Issue 1 – Mismatches of entities 
 
Mismatches of entities occur when entities ('hybrid entities') are treated differently for tax 
purposes in two jurisdictions (i.e. transparent entity in one jurisdiction and non-transparent in 
the other). 
 
Assume an enterprise with a parent company in country A and a subsidiary in country B 
intends to finance an investment by the subsidiary in e.g. machinery or the market 
introduction of a product. The parent does not have sufficient funds itself so that third-party 
debt will be used to finance the operation. This debt financing would usually lead to one net 
financing cost in either country A or country B. 
 
Use of an inserted entity that is treated as transparent in Country A, but is treated as a 
company in Country B (assuming such an entity can be arranged) could lead to double 
deduction. If the inserted entity takes up the third-party loan; Country A would give deduction 
against the parent company' income if Country A applies word-wide income taxation, and 
Country B would give deduction against the income of the subsidiary if it has some form of 
consolidation or group loss offset possible.  
 
                                                
3 http://register.consilium.europa.eu/pdf/en/11/st00/st00023.en11.pdf 


4 COM(2011)712 final 
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The outcome of this mismatch in entity qualification is that tax deductible expenses (in this 
example interest expense) can be deducted in both countries when the 'real' expense is only 
incurred once. 
 
Double non-taxation can also occur if the mismatch of the hybrid entity is the reverse (i.e. the 
hybrid entity is seen as an entity in the country of the owners (country A), but seen as 
transparent by the country where the hybrid entity is located (country B)).  In these cases 
income of the hybrid entity can be excluded from taxation in both countries. If Country A 
exempt income like dividends and capital gains from shares; it will not tax the income as the 
income is seen as income of an entity resident in country B. Country B will not tax either 
unless the activities in the country B qualify as a permanent establishment for the owners in 
country B. 
 
Question A – Do you find such mismatches of entities relevant in the future discussions on double 
non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪  
 
Questions B – Are you aware of mismatches of entities between member states or towards third 
countries? 
 


Yes  ⁪    No  ⁪    Do not know ⁪ 
 
Question C - Please give relevant details about these mismatches of entities (max 500 words)? 
 
The World Commerce Review is carrying a series of articles that look in detail at Dutch hybrid 
structures. In three articles (of a serie of 5) of Jos Peters (a senior Tax Partner with a Tax Solutions 
Group, a group of former BIG 4 accountants ) outlines how hybrid entities work in the Dutch context. 
 
One article looks at Dutch LLPs (Limited Liability Partnerships) and explains how "LLP’s, both 
Dutch and foreign, may give rise to double non-taxation, or to “double dipping” -- or to the tax 
deductibility of expenses in one country without income pick-up elsewhere in the group in another 
country. 
The article can be read through: http://www.worldcommercereview.com/publications/article_pdf/273 
 
The other articles can be found on http://taxjustice.blogspot.com/2011/05/some-details-on-five-
trillion-euros-in.html 
 


Flow through interest deduction 
Parent 


Hybrid 


Country A 


Country B 


3rd party loan 


Interest deduction in 
the consolidation 


Subsidiary 
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Question D – Please provide any suggestions you might have for ways in which these mismatches of 
entities could be tackled (max 500 words). 
 
The underlying problem is that companies can exploit differences in the definition of the tax base, and 
that tax treaties are an inadequate way of dealing with this problem. According to TJN this proves the 
necessity of a Common Consolidated Corporate Tax Base, and to make it compulsory not voluntary, 
to address mismatches within the EU. The CCCTB would also need to be comprehensive in its 
coverage of hybrid entities. 
 
 
Issue 2 - Mismatches of financial instruments 
 
There are financial instruments that include characteristics of both debt and equity (or seen 
from the creditor/shareholder: loan and shares).  These financial instruments are usually 
known as hybrid financial instruments and include instruments such as preferred shares and 
profit participating loans.  
 
Member states will not necessarily qualify these hybrid instruments in the same way.  If there 
is a mismatch in the qualifications of such financial instruments between member states (i.e. 
as debt in one jurisdiction and as equity in the other), double non-taxation might occur. 
 
Assume an enterprise with a parent company in country A and a subsidiary in country B 
intends to finance an investment of the subsidiary in e.g. machinery or the market introduction 
of a product (i.e. the same factual situation as under issue 1) but this time, the parent does 
have sufficient funds itself and intends to use them for the investment. 
 
The parent company may choose to use of a hybrid financial instrument that is treated as 
equity in country A, but as debt in country B. When the subsidiary is funded with such an 
instrument, the subsidiary will have interest deductions in country B while the corresponding 
income for the parent company in country A will be dividends which in many member states 
are tax exempt income for parent companies.    
 


 
 
The outcome of this mismatch of financial instrument qualification is an interest deduction in 
one member state without taxation of the corresponding income in another member state. 
 
Question A – Do you find such mismatches of financial instruments relevant in the future discussions 
on double non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪  
 


Tax exempt dividend 
Parent Country A 


Country B 


Interest deduction  Subsidiary 


Hybrid financial instrument 
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Questions B – Are you aware of mismatches of financial instruments between member states or 
towards third countries? 
 


Yes  ⁪    No  ⁪    Do not know ⁪ 
 
Question C - Please give relevant details about these mismatches of financial instruments (max 500 
words)? 
See the examples provided under Example 1, Question C 
  
The World Commerce Review is carrying a series of articles that look in detail at Dutch hybrid 
structures. In one article (of a serie of 5) of Jos Peters (a senior Tax Partner with a Tax Solutions 
Group, a group of former BIG 4 accountants ) outlines how hybrid instruments work in the Dutch 
context: for example, reducing their tax bills by using artificial intra-company lending constructs: so-
called "Profit participating loans." 
The article can be read through: http://www.worldcommercereview.com/publications/article_pdf/328 
 
The other articles can be found on http://taxjustice.blogspot.com/2011/05/some-details-on-five-
trillion-euros-in.html 
 
Question D – Please provide any suggestions you might have for ways in which these mismatches of 
financial instruments could be tackled (max 500 words). 
 
The underlying problem is that companies can exploit differences in the definition of the tax base, and 
that tax treaties are an inadequate way of dealing with this problem. According to TJN this proves the 
necessity of a Common Consolidated Corporate Tax Base, and to make it compulsory not voluntary, 
to address mismatches within the EU. 
 
 
 
Issue 3 – Application of Double Tax Conventions leading to double non-taxation 
 
Member States have over the years concluded bilateral or multilateral double tax conventions 
(DTCs) with each other that help to allocate taxing rights between the signatory states and 
provide relief if double taxation arises.  
 
The application of DTCs (in connection with national legislation in the signatory states) could 
in some cases lead to double non-taxation.  
 
The commentary to Article 23A of the OECD Model Tax Convention already tackles with 
one situation of double non-taxation that would arise from a conflict of qualifications of 
income. In such cases the state of residence is according to the OECD commentary not 
required to exempt the income when the source state based on its domestic law considers that 
the provisions of the treaty precludes it from taxing. 
 
This does however not solve all cases of double non-taxation that comes from the application 
of DTCs. It does for instance not solve cases where the double non-taxation is based on 
different interpretations of the facts or of the provisions of the treaty. This could for example 
be cases where the two countries have different interpretations of when electronic commerce 
will constitute a permanent establishment. This would result in double non-taxation if the 
state of residence believes there is a permanent establishment (and exempt the income) and 
the source state believes there isn't a permanent establishment (and therefore does not tax the 
income). 
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Question A – Do you find such cases relevant in the future discussions on double non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪  
 
Questions B – Are you aware of cases where member states application of double tax conventions lead 
to double non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪ 
 
Question C - Please give relevant details about these cases (max 500 words)? 
 
One of the problems that TJN has encountered in relation to Double Tax Conventions (DTC)is the 
tension between source and residence taxation, as a result of which double non-taxation can occur. 
Broadly speaking there is a difference between countries using the model treaties of the United 
Nations (source-based, used by a lot of developing countries) and the OECD (residence-based). A TJN 
briefing paper on source-based and residence-based taxation can be found on 
http://www.taxjustice.net/cms/upload/pdf/Sourceresidence.pdf 
 
The problem can be clarified in a hypothetical Dutch example. The Netherlands has an extensive 
network of DTC’s in which the Netherlands strives to lower (preferably to 0%) the withholding tax 
levied by source countries on dividends, royalties and interest. The Netherlands themselves don’t levy 
a withholding tax on most interest payments or on royalties.  
When one takes the hypotheses of a DTC between the Netherlands and source-country X with a 0% 
withholding tax on interest and royalties, and residence-country Y being a country with no corporate 
income tax this could lead to the following situation: interest and royalties are not being taxed when 
entering the Netherlands, nor when leaving the Netherlands. In residence-country Y the income is not 
taxed. So the hypothetical company could end up untaxed on the income it transfers out of country X 
through interest and royalty payments via the Netherlands to country Y. 
 
 
Question D – Please provide any suggestions you might have for ways in which this problem could be 
tackled (max 500 words). 
 
In TJN’s view a shift toward a more source-based taxation would be preferred in relation to active 
corporate income. This way taxes would be levied where real economic activities are located. This is 
both legally and economically more fairer than a predominantly residence based model, which would 
nonetheless remain applicable to passive income (personal and corporate). It would also help 
developing countries to close the existing gap with more developed countries. Double taxation can be 
prevented by the residence country by granting a credit for taxes on income levied by the source state. 
 
 
Issue 4 - Transfer pricing and unilateral Advance Pricing Arrangements 
 
An advance pricing arrangement (APA) is an arrangement that determines, in advance of 
controlled transactions, an appropriate set of criteria for the determination of the transfer 
pricing for those transactions over a fixed period of time. An APA may be unilateral 
involving only one tax administration.  
 
In transfer pricing there can be good reasons for issuing unilateral APAs or similar advance 
agreements concerning transfer pricing although bilateral APAs should be preferred over 
unilateral APAs. Unilateral arrangements give the taxpayers certainty of the taxation of intra-
group transactions in the issuing member state.  
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APAs may however create double non-taxation. This could e.g. be the case if the member 
state (Country A) where the associated enterprise is situated is not aware of the APA issued in 
the other Member State (Country B). If the APA determines that the group may use one 
transfer pricing method (e.g. the cost plus method) for a controlled transaction, there could be 
a risk for double non-taxation if Country A believes that the arm's length price should be 
determined on the basis of another method (e.g. the comparable uncontrolled price method).  
 
The outcome of using different transfer pricing methods could be double non-taxation as well 
as double taxation. The risk of double taxation can be tackled by using the EU Arbitration 
Convention5. 
 
It could be noted that member states with the "Code of Conduct" (Business Taxation) have 
committed themselves to spontaneously exchange details of concluded unilateral APAs. The 
Exchange of Information should be made to any other tax administration directly concerned 
by the unilateral APA and should be done as swiftly as possible after the conclusion of the 
APA.6 
 
Question A – Do you find unilateral advance pricing arrangement relevant in the future discussions on 
double non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪  
 
Questions B – Are you aware of unilateral advance pricing arrangements that could lead to double 
non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪ 
 
Question C - Please give relevant details about these unilateral advance pricing arrangements (max 
500 words)? 
 
Energias de Portugal SA has a subsidiary in the Netherlands (EDP Finance BV) that issues publicly 
traded bonds and lends the proceeds onwards to related entities abroad. In 2007, the subsidiary 
obtained an APA that specifies its minimum taxable income as an arms-length return on equity plus a 
spread of 0.03% on onlent funds, minus operational costs. At the start of 2010, the subsidiary had total 
equity of EUR 23 million while it had onlent over EUR 10 billion. Due to the tax ruling, the 
subsidiary's tax charge for 2010 was less than EUR 1 million even though it earned net interest 
income, after operational costs and expenses, of EUR 63 million. This illustrates that unilateral APAs 
specifying an alternative tax base may result in almost complete double non-taxation of a intra-group 
payments, because the payments may de tax deductable in one member state but largely excluded from 
the tax base in another member state due to such an APA. The annual accounts of EDP can  be found 
on: http://www.edp.pt/en/Investidores/publicacoes/relatorioecontas/Pages/RelatorioeContas.aspx 
 
Question D – Please provide any suggestions you might have for ways to tackle unilateral advance 
pricing arrangements leading to double non-taxation (max 500 words). 
 
                                                
5 Convention 90/436/EEC on the elimination of double taxation in connection with the adjustment of profits of 


associated enterprises 


6 Communication 2007/71 on the work of the EU Joint Transfer Pricing Forum in the field of dispute avoidance 
and resolution procedures and on Guidelines for Advance Pricing Agreements within the EU, paragraph 68. 
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In the context it is explained that APAs should preferably be bilateral to avoid that they result in 
unintended double non-taxation in combination with, for example, double tax conventions. In TJN’s 
view more openness at the European level would be desirable. APAs should be made public, so that 
public scrutiny of the agreement is possible as a safeguard against secret deals that deviate from 
normal tax rules. If public disclosure is not possible, the minimum that should be aimed at is 
information exchange between Tax Authorities on APAs being agreed with business. This could be 
achieved with a European database, that is accessible by all European Tax Authorities and other 
cooperating tax authorities. 
 
 
Issue 5 – Transactions with associated enterprises in countries with no or extremely low 
taxation 
 
There could be a risk of double non-taxation if member states do not have appropriate rules in 
place to deal with transactions with associated enterprises in countries with no or low 
taxation.  
 
These appropriate rules would include transfer pricing rules to ensure arms length conditions 
between the associated enterprises. 
 
There could also be a risk of double non-taxation if dividend exemption applies to untaxed 
profits. The aim of the profit distribution exemption between groups of companies is to 
prevent double taxation of parent companies on the profits of their subsidiaries. The 
exemption should therefore only apply when the profits of the subsidiary has been 
(effectively) taxed. 
   
Similarly there could be a risk of double non-taxation if interest and royalty payments are 
exempted from withholding tax in cases where the company which is the beneficial owner is 
not (effectively) taxed. This would create double non-taxation as the payment will be 
deductible in the EU member state and not (effectively) taxed in the other country.   
 
Question A – Do you find transactions with associated enterprises in no/low tax countries relevant for 
the future discussions on double non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪  
 
Questions B – Are you aware of transactions with associated enterprises in no/low tax countries that 
could lead to double non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪ 
 
Question C - Please give relevant details about these kinds of transactions (max 500 words)? 
 
The Netherlands is one of the countries not levying withholding tax on most interest and royalties, 
while striving for to a low or 0% source taxation in Double Tax Conventions with third countries. See 
also the explanation under Casus 3, Question 3. 
 
Switzerland is a jurisdiction with low taxes in the heart of the European Union. As KPMG puts it, one 
of the strategic advantages of Switzerland is its “low taxation with various tax planning possibilities”. 
See for more info (unfortunately without concrete examples): 
http://www.kpmg.com/CH/en/Library/Articles-­‐Publications/Documents/Tax/pub-­‐20120425-­‐
investment-­‐in-­‐switzerland-­‐en.pdf	
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Furthermore	
  TJN	
  would	
  like	
  to	
  highlight	
  the	
  public	
  hearing	
  the	
  US	
  Congres	
  Joint	
  Committee	
  on	
  
Taxation	
  that	
  took	
  place	
  in	
  2010	
  on	
  more	
  or	
  less	
  the	
  similar	
  subject	
  as	
  this	
  consultation.	
  See:	
  
https://www.jct.gov/publications.html?func=download&id=3692&chk=3692&no_html=1	
  
This	
  study	
  includes	
  6	
  concrete	
  case	
  studies	
  of	
  aggressive	
  tax	
  minimization	
  strategies	
  of	
  companies	
  
(company	
  names	
  are	
  anonymized)	
  
	
  
Low-tax jurisdictions can be used for diminishing taxation in several ways. For example, shifting 
corporate income from an EU subsidiary to a Swiss headquarter (or a Swiss subsidiary in charge of 
"corporate financial services" or a Swiss letterbox) can be achieved not only through "classic" transfer 
mispricing of traded merchandise, but also through overpriced royalties (for which there is no market-
based "arms-length" price) and interest payments (in the case of "thin capitalization" of the foreign 
subsidiary). Notably, EU member states cannot raise a source tax on these transfer payments, as the 
bilateral Taxation of Savings Income Agreement between the EU and Switzerland (the bilateral "twin" 
of the EUSTD) stipulates a zero withholding tax on intra-firm dividends, royalties and interest 
payments. (In the case of developing countries, withholding taxes on dividends, royalties and interest 
are likewise often abolished, or at least significantly lowered, by means of bilateral double tax 
agreements.) 
 
Question D – Please provide any suggestions you might have for ways in which these kinds of double 
non-taxation could be tackled (max 500 words). 
 
First, as mentioned under Case 3,  the European Commission should  assure the possibility of source-
taxation for active business profits (including withholding tax on interests, dividends and royalties), as 
opposed the residence model. This would lead to a fairer tax system, since taxes would be taxed where 
real economic activities are located. The unilateral or treaty-based exemption of withholding taxes on 
passive income (withholding tax on royalties, dividends and interests) creates strong incentives for 
profit shifting to non-or low tax jurisdictions and induces tax competition in the rest of the world 
which backfires on EU competitiveness. 
This could be achieved by the implementation of the Common Consolidated Corporate Tax Base, and 
to make it compulsory not voluntary. 
 
Second, the European Commission could promote or mandate a differentiation in outgoing payments, 
following the Brazilian example. When the third country, where interest or royalties are going to, is a 
low- or non-tax jurisdiction a higher withholding tax rate would be applied. 
What is needed for this is an independent list of low-tax jurisdictions (Tax Havens), for whom these 
stricter requirements would apply. Such a list can be issued independently by the European Union. 
The report by the PACE of the Council of Europe could serve as a model: 
http://assembly.coe.int/ASP/Doc/XrefViewPDF.asp?FileID=18151&Language=EN 
A common list for the entire EU, instead of the different lists that are currently used by national tax 
authorities, would facilitate cross-border business and enhance the functioning of the single market. 
More information on the Brazilian example can be found on: 
http://www.mondaq.com/article.asp?articleid=88194 and 
http://www.questionnaire.legalink.ch/xms/files/Newsletter/August_2010/New_Brazilian_Blacklist.pdf 
 
 
 
Issue 6 – Debt financing of tax exempt income 
 
Double non-taxation might occur if interest deductions are allowed on debt that finances 
income that is not (effectively) taxed in any country. 
 
One example of this could be the financing of foreign subsidiaries or permanent 
establishments in countries with no or low taxation. Many member states apply the principle 
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of territoriality for corporate taxation. This means that income not related to activities in the 
member state is kept outside the tax base. Dividends and capital gains on shares in 
subsidiaries are tax exempt and income from permanent establishments in other countries is 
also tax exempt. 
 
Double non-taxation could incur if full interest deductions are allowed for debt financing of 
activities in foreign subsidiaries and permanent establishments that are not subject to 
(effective) taxation.  The corresponding income from the shares will be tax free and the 
underlying activities in the subsidiary or the permanent establishment will only be taxable 
outside the member state, where it's not (effectively) taxed.  
 
Another example could be cases where foreign investors are allowed to allocate their debt 
financing in relation to acquisition of target companies through consolidation between the 
acquiring holding company and the target company (see illustration).  
 


 
 
Dividends could flow out of the member state without tax. Furthermore gains on the (direct or 
indirect) sale of shares in the target company will in most cases not be taxable. The outcome 
will therefore be double non-taxation as there will be interest deductions inside the member 
state and no taxation of the corresponding income (the dividend or capital gain) outside the 
member state.  
  
Question A – Do you find these cases relevant for the future discussions on double non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪  
 
Questions B – Are you aware of cases where debt financing of tax exempt income is deductible? 
 


Yes  ⁪    No  ⁪    Do not know ⁪ 
 
Question C - Please give relevant details about these case(s) (max 500 words)? 
 
For TJN and its members it is very difficult to identify the concrete examples the European 
Commission is looking for, since of their nature it is needed to acces the internal company accounts. 
 
Question D – Please provide any suggestions you might have for ways in which these kinds of double 
non-taxation could be tackled (max 500 words). 
 


No/low taxation of 
dividends/gains 


Investors No or low tax jurisdiction 


Member State 


3rd party loan 


Interest deduction in 
the consolidation 


Target 


Holding 
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Issue 7 - Different treatment of passive and active income 
 
Some member states apply special tax regimes for passive income such as interests and 
royalties. 
 
Some of these regimes are justified by technical reasons (i.e. to compensate the inflation 
depreciation effect) or just by a tax policy choice of a Member State. 
 
Sometimes, however, these regimes may potentially lead to situations of effective double non-
taxation.  
 
Double non-taxation might incur in these cases through a combination of the exemption (or 
extremely low taxation) in the member state with the special regime and the tax rules in 
another member state. This could for instance be the case if the other member state allow 
deductions for interest and royalty payments and do not have a withholding tax on the 
payments. The outcome here would be deductions in one member state and no (effective) 
taxation in the member state with the special regime. 
 
There could also be a risk of double non-taxation if the other member state apply the principle 
of territoriality for corporate taxation and therefore exempt income from activities abroad 
(whether its dividends from subsidiaries, gains on subsidiary shares or income from foreign 
permanent establishments). The outcome here would (effectively) be a double exemption.  
 
These tax special regimes only apply to passive income and therefore active business 
activities would be excluded from these double non-taxation schemes. 
 
Question A – Do you find these special regimes relevant for the future discussions on double non-
taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪  
 
Questions B – Are you aware of such special regimes leading to double non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪ 
 
Question C - Please give relevant details about these case(s) (max 500 words)? 
 
TJN recognizes the description of issue 7 in the hypothetical Dutch example provided under issue 3. 
The Netherlands has an extensive network of DTC’s in which the Netherlands strive to lowering 
(preferably to 0%) the withholding tax on dividends, royalties and interest. The Netherlands 
themselves don’t levy a withholding tax on most interest payments or royalties.  
When one takes the hypotheses of a DTC between the Netherlands and source-country X with a 0% 
withholding tax on interest and royalties, and residence-country Y being a country with no corporate 
income tax this could lead to the following situation: interest and royalties are not being taxed when 
entering the Netherlands, nor when leaving the Netherlands. In residence-country Y the income is not 
taxed. So the hypothetical company could end up untaxed on the income it transfers out of country X 
through interest and royalty payments via the Netherlands to country Y. 
 
 
Question D – Please provide any suggestions you might have for ways in which these kinds of double 
non-taxation could be tackled (max 500 words). 
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In TJN’s view a shift toward a more source-based taxation would be preferred in relation to 
distributions of active corporate income, and interest/royalty payments. In that way taxes are levied 
where real economic activities are located. This is both legally and economically more correct than the 
residence based model, which would still be applicable to passive income (personal and corporate). 
Besides that it helps developing countries to close the existing gap with more developed countries. 
Double taxation can be prevented by the residence country by granting a credit for taxes on income 
levied by the source state. 
 
The problem outlined in this case also proves the necessity of a Common Consolidated Corporate Tax 
Base, and to make it compulsory not voluntary. 
 
 
Issue 8 – Double Tax Conventions with third countries 
 
EU businesses operate in a Global Economic Scenario and therefore situations of potential 
risk of double non-taxations are not limited to the Internal Market. Schemes of double non-
taxation frequently imply the use (or abuse) of Double Tax Conventions (DTCs) with Third 
Countries.  
 
Some DTC between member states and developing countries contain sparing tax clauses7 and 
matching tax clauses8 that intend to promote genuine economic activities in the developing 
countries. These clauses can however be misused in some circumstances to achieve double 
non-taxation beyond the initial intentions.  
 
Most member states also have DTCs with countries that (partly or fully) have no or extremely 
low taxation. These DTCs can also be used to achieve double non-taxation especially if the 
member state according to the DTC shall apply the exemption method for elimination of 
double taxation or if the member state according to the DTC cannot apply any (or only low) 
withholding tax on dividends, interest and/or royalties.  
 
Other schemes include the combination of two DTCs or one DTC combined with EU 
legislation to achieve double non-taxation.   
 
On 28th April 2009 the Commission issued a Communication on Promoting Good Governance 
in Tax Matters9 to present concrete actions that could be taken to better promote the principles 
of good governance in the tax area (transparency, exchange of information and fair tax 
competition)   
 
Having full regard to the principle of subsidiarity, the Communication concluded "there is a 
need to ensure more coherence between Member States individual positions in the 
international tax arena, and the good governance principles such as in bilateral tax treaties 
with third countries".    
 
                                                
7 The State of residence grants a tax credit taking into account the tax that would have been paid at the State of 


source in absence of a certain tax incentive.     


8 The State of resident grants a notional tax credit, independently of the effective taxation at the State of source. 


9 COM(2009) 201. 
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Future discussions on double non-taxation could take into account the principles of good 
governance in the tax area.    
 
 
Question A – Do you find double tax conventions with third countries to be relevant for the future 
discussions on double non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪  
 
Questions B – Are you aware of double tax conventions with third countries that can be used to 
achieve double non-taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪ 
 
Question C - Please give relevant details about these double tax conventions with third countries (max 
500 words)? 
 
As explained before the DTC-networks of some EU-countries could be used for low- or double non-
taxation, since withholding tax on royalties and interest are not levied. In addition dividend-conduits 
are possible. This is when a route A-B-C for dividends is more beneficial than a direct A-C route 
because of beneficial tax treaties between A and B and between B and C. 
Also DTC’s may also lead to double non-taxation with respect to capital gains (for example the India-
NL and India-Cyprus treaties, which in many cases give exclusive taxing rights to the low-tax regimes 
on capital gains on the sale of shares in Indian companies).  
 
A couple of clear examples concerning US-corporations (such as Google and Cisco) are provided by 
Bloomberg. In the outlined structures – leading to a lower overall tax rate – EU-countries like Ireland 
and the Netherlands play a prominent role. See also: http://topics.bloomberg.com/the-great-corporate-
tax-dodge/ 
 
Question D – Please provide any suggestions you might have for ways in which these kinds of double 
non-taxation could be tackled (max 500 words). 
 
The European Commission could promote or mandate a differentiation in outgoing capitalflows, 
following the Brazilian example. When the third country, where interest or royalties are going to, is a 
low- or non-tax jurisdiction a higher withholding tax would be applied. 
What is needed for this is an independent list of Tax Havens, for whom these stricter requirements 
would apply. This list can be issued independently by the European Union and the report by the PACE 
of the Council of Europe could serve as an model: 
http://assembly.coe.int/ASP/Doc/XrefViewPDF.asp?FileID=18151&Language=EN 
More information on the Brazilian example can be found on: 
http://www.mondaq.com/article.asp?articleid=88194 and 
http://www.questionnaire.legalink.ch/xms/files/Newsletter/August_2010/New_Brazilian_Blacklist.pdf 
 
 
Issue 9 –Disclosure  
 
Double non-taxation can be very difficult to detect in an ordinary tax audit. The availability of 
the relevant information is crucial for detection of double non-taxation and for policy 
responses to them.  
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The OECD published in February 2011 a report on disclosure initiatives to tackle aggressive 
tax planning10. In the report it was concluded (in paragraph 29) that:  
 


"Disclosure initiatives can help fill the gap between the creation/promotion of 
aggressive tax planning schemes and their identification by the tax authorities. 
Mandatory early disclosure rules, for example, have proven to be very effective in 
providing governments with timely, targeted and comprehensive information on 
aggressive tax planning schemes, thus allowing timely policy and compliance 
responses." 


 
The mandatory early disclosure rules are rules created by some member states which require 
certain promoters of tax planning schemes to disclose these schemes to the tax administration. 
Promoters could be e.g. accountants, solicitors, banks and financial institutions. The rules 
require the promoters to provide the tax administration with information about schemes 
falling within certain descriptions. The promoter must explain how the scheme is intended to 
work and must normally do so before making the scheme available to clients.  
 
Other types of disclosure initiatives could be e.g. additional tax reporting obligations, 
questionnaires, co-operative compliance programmes and rulings. 
 
Question A – Do you agree that targeted disclosure initiatives could be a way to tackle double non-
taxation? 
 


Yes  ⁪    No  ⁪    Do not know ⁪  
 
Question B – Do you have knowledge of the experiences with disclosure rules in member states? 
 


Yes  ⁪    No  ⁪    Do not know ⁪  
 
Question C – If your answer is yes to A, please specify which disclosure initiatives you believe could 
be a way to tackle double non-taxation (max 500 words)? 
 
TJN is a strong advocate for Automatic Information Exchange between jurisdiction on a multilateral 
basis. One of the mayor problems with non-automatic information exchange is that information is only 
exchanged on request. This means one needs to know what one is looking for, before one makes a 
request for it. 
 
An overview of the pros and cons of bilateral Tax Information Exchange Agreements and Automatic 
Information Exchange can be found on http://www.taxjustice.net/cms/front_content.php?idcat=140 
 
Double non-taxation through the provision of alternative tax bases in one country might also be 
avoided by the disclosure of APAs. If public disclosure is not possible, the minimum that should be 
aimed at is information exchange between Tax Authorities on APAs being agreed with businesses. 
This could be achieved with a European database accessible by all European tax authorities, and other 
tax authorities. 
 
Question B - If your answer is yes to B, please specify what the experiences in member states are (max 
500 words)? 
 
                                                
10 "Tackling aggressive tax planning through improved transparency and disclosure (Report on disclosure 


initiatives". The report can be found on http://www.oecd.org/dataoecd/13/55/48322860.pdf.  
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In the Netherlands the Ministry of Finance has reported repeatedly that TIEA’s lead to a low 
amount of information exchange. See for example: 
http://www.nisnews.nl/public/271011_1.htm 
 
 
In general terms, Nobel Laureate Stiglitz (2001), with his research on market failure due to 
information asymmetries in market exchanges, provided a convincing theoretical framework 
to understand the role of public disclosure of relevant information.  
 
In its recent report on OECD’s Global Forum on Transparency and Exchange of Information 
for Tax Purposes, TJN provides evidence based on IRS findings about the crucial role of 
information reporting for tax compliance (page 12 and 13, here: 
http://www.taxjustice.net/cms/upload/GlobalForum2012-TJN-Briefing.pdf). 
 
In this framework, country by country reporting is widely believed to create a massive 
voluntary and anticipatory adjustment in corporate profit shifting because of reputational and 
audit risks associated with improved taxpayer compliance.   
Furthermore, Argentina’s tax administration AFIP’s recent example of clamping down on 
massive tax evasion by the world’s largest grain exporters (see Guardian here: 
http://www.guardian.co.uk/business/2011/jun/01/argentina-accuses-grain-traders-tax-evasion) 
is an example showing the relevance of intra-firm trading and financial data being included in 
corporate annual accounts on a country-by-country basis (Argentina’s Corporate Law 1950, 
Article 33). 
 
Issue 10 – Other issues? 
 
As written above the list of issues (issues 1-8) shall not be seen as exhaustive. We would 
therefore also invite you to describe any other double non-taxation issues that you have 
encountered or that you are aware of. 
 
We would also be interested in suggestions of increased information measures – not being 
disclosure (issue 9) - you might have for ways to tackle double non-taxation. 
 
It should be recalled that the consultation only concerns taxes which companies and other 
entities pay directly to the tax authorities (i.e. "direct corporation taxes").  You should 
therefore only include double non-taxation issues concerning direct corporation taxes.  
 
It should also be recalled that the cases should be cases with double non-taxation of the 
activities. This does not include cases where there is low taxation in one tax year because of 
losses carried forward from previous years nor does it include cases where the "non- taxation" 
in one jurisdiction is matched by a corresponding (effective) taxation in another jurisdiction. 
The former is a question on the timing while the later is a question of allocation of taxing 
right – neither of them is a question of double non-taxation. 
 
Question A– Are you aware of double non-taxation not described above? 
 


Yes  ⁪    No  ⁪    Do not know ⁪ 
 
Question B - Please give relevant details about these kinds of double non-taxation case(s) (max 500 
words)? 
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Question C – Please provide any suggestions you might have for ways in which these kinds of double 
non-taxation could be tackled (max 500 words). 
 
Question D - Please provide any other suggestions of increased information measures – not being 
disclosure - you might have for ways to tackle double non-taxation (max 500 words). 
 
 
 
 
5. Who is consulted? 
All interest parties including tax professionals in practice, in business and in academia. 
 
6. How can I contribute? 
You are invited to reply to this consultation by completing the questionnaire by sending a 
response by letter, fax or email within 3 months of the date of publication. 
 
Email: TAXUD-D1-Consultation-DNT@ec.europa.eu  
Postal address: European Commission 
Directorate-General for Taxation and Customs Union 
Rue de Spa 3, Office 8/007 
B-1049 Brussels 
Belgium 
Fax: +32-2-29 56377 
 
 
7. What will happen next? 
At the end of the consultation process the Commission will publish a report summarising the 
outcome of the consultation on the website of the Taxation and Customs Directorate General 
(http://ec.europa.eu/taxation_customs/common/consultations/tax/index_en.htm). 
 
In addition, the Commission will analyse carefully analyse the information provided in order 
to identify and develop the appropriate policy response. The results will be used as input to 
the Communication on strengthening good governance in the tax area ("tax havens, 
uncooperative jurisdictions and aggressive tax planning") planned for the 4th quarter of 2012. 
 
 
8. Any questions? 
Please contact: TAXUD-D1-CONSULTATION-DNT@ec.europa.eu or tel. +32 2 29 64846 
or +32 2 29 55136 or fax: +32-2-2956377 
 
We hope you will take this opportunity to contribute your views! 
 


















