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INTRODUCTION

The First Report on the application of the common system of value added tax
(1) was presented to the Council on 22 Septewber 1983 and then transmitted

to Parliament.

. A1l Member States now apply VAI. portugal is well on the way to setting in
place the common VAT system, having replaced its turnover tax arrangements,
which applied only at the wholesale stage, with a VAT sysiem very similar to

the Compunity system.

The common VAT system was introduced in Spain and Greece on 1 January 1986
and 1 January 1%87 respectively.

On its accession to the Community, Greece was not required to introduce the
system until 1 January 1984, Two successive deferments meant that the

deadline was put back to 1 January 1987 {2}.

The Act of Accession of Spain and Portugal specified 1 January 1986 and 1
January 1989 as the respective dates for the systems' introduction in the
two Member States. A joint declaration attached to the Act of Accession
provides that, throughout the period of application of the temporary
derogation enabling Portugal to postpone the introduction of the common
systen of VAT, this Member State is to be treated as a third country for the
purposes of applying the First, Sixth, Eighth and Tenth VAT Directives.

(1) COM(83)426 final

(?2) Fifteenth Directive (82/658/EEC) of 19 D:icember 1983
(0] n°L 360 of 23 December 1983, p. 49) znd Twenty-first Directive
{B&/247/EEC) of 1é June 1986 (0J n°L 164 of 20 June 1986, p. 27)



The First Report dizcucsed the difficulties enceountered in most Member
Etates in meeting the deadline of 3 Janusry 1978 laid down in the Sixth
Dirvective for incorporating the VAT sistem inte their tegislation and the

rneed for a Minth Directive (of 26 June 1978) to authorize certain Mexber
States to defer application of the system until 1 January 1979.

The decisions by the Court of Justice regarding the direct rights that may
be invoked by taxable persons during the period from 1 Janugry 1979 to the
datz on which national legizlation is brought into line with the Sixs!
Directive (1) has been followed by a decision in Case 70/83 {2), which
concerned a reference to the Court for s preliminary ruling on the
interpretation of Article i3(B)(d)(1) of the Sixth Directive and of Aarticle
1 of the Ninth Directive,

In its decision, the Court ruled that, in the absence of the implementation
of the Sixth Directive, it was possible for the provision concerning the
exemption from tax contained in Article 13(B)(d)(1) of the Sixth Directive
to be relied upon by a credit negotiator in relation to transactions carried
oul between 7 Jenuary and 20 June 1978 where he hac refrained from passing
that tax on to persons following him in the chain of supply. It thus took
the view that the Ninth Directive extending the time limit for the entry
into force of the Sixth Directive did not have retrcactive effect in respect
of transactions carried out by economic operaters prior to its entry intec

force.

(1) Cee introduction to the First Report.
(2) [1984] ECR 1075.



This report wilil examine in particular the system's internal difficulties,
diztinguishing between those stemming from the divergences betwzen national
laws that the Sixth Directive expressly left untouched (Part D) and those to
do with the interpretatici: of the Directive (Part I1). Part III will look
at the main directives praposed or adopted during the review period on the

basis «f the Sixth Directive.

The situstion described is that obtaining as at 30 June 1987.



PARI 1
RGENCES NOT REMOVED BY DIRECTIVE

For the reasons mentioned in the First Report, a number of divergences have
been left untouched by the Sixth Directive.
These can be classified into two groups :

- divergences arising from certain imperfections in the present system or
from certain optional provisions permitted by the Directive (Chapter I) H

- divergences arising from the rights of option for taxation authorized by
the Directive (Chapter II).



Divergences stepming _frow_gertain iwperfecticns_or from certain optional

provisions permitted

In the First Report, the Commission noted that certain imperfections in the
application of the common VAT system could be rectified without toso much
difficulty by clarifying some aspects of the Sixth Directive and even by
amending it in some places in a way that would not affect the general

disposition of the system.

The proposal for a HNineteenth Directive (1), sent to the Council on 5
nNecember 1984, 1is a step in this direction since it represents a
continuation of the efforts to establish a uniform commen system of VAT
while, at the same time, permitting wore uniform application of the system

for collecting own resources.

The Economic and Social Committee and Parlisment gave their c¢pinions on the
proposal on 3 July 1985 and & april 1987 respectively (2). However, the
optional provisions have not been removed from the Sixth Directive. Only
those which have been the subject of proposed amendments or to which Menber
States have had frequent recourse during the review perisd will be

mentioned.

(1) 0J n°C 347 ot .9 Deccuober 1984, [. t.
12) For details concernir 3 these opirions and the p.oposed amendment, sce

Chapter 1II be’ow.



A. Fower to derogate f-om the defi) ition »i _tazable persen fsecond
F op

The United Kingdom ceonsulted the VAT Commitize pursuant to the second
subparagraph of Article 4{4) with & view to including in its naticnal
legislation the right to ™treat as a single taxable person persors
established in the territory of the .ountry who, while legally
independent, are closely bound te cne another by financial, eceoncmic and
organizational links™.

The United Kingdom is facted with a growing fragmentaticen of buosinesses,
that is to say, the practice whereby a person artificially subdivides a
single activity inte & number of independant entities so as not tc
register for VAT =some or even all of those antities.

To combat such tax aveldance, the United Kingdom has incorporated into
its national legislation measures whereby a number of such entities may
be treated as a single taxable person for the purposes of registration

and payment of VAT.

It had already consulted the VAT Committee, pursuant to Article 4(4), on
the matter of the applicatien of a legislative provision concerning
groups of two or more legal persons. At the time, Germany, Denmark,
Ireiand and the Netherlands had also consulted the VAT Committee on the
matter and the Commission had instituted infringement proceedings agzinst
Germany on the basis of Article 169 of the Treaty (1). Thils Member tiate
meanwhile brought its national legislatien into line with the Eixth
Directive and, as a result, the infringement proceedings were not pursued

further. i

(1) See First Report, Part I, Chapter I, Point A.



B.

Power to derogate from the definitior of taxabls amount tpon importation
tArticle 11(BI(23)

The power to adopt &s the taxable amount upon importation from anvther
¥omher State the value defined in the custowms rules, as provided for in
Article 11(BY(2) of the Sixth Directive, is no longer compatible with the
degree of integration zchieved by the Comzunity or with the okjectivz of
establishing the interaal market The real consideration must he taken
into sccount im a VAT system while. given the prospect of a single
warket, steps must be taken to ensure that, .n determining the taxszble
amount, a single criterion is applicable to intra-Community transactions
and transactions carried out within the territory of the country. The
power in question could, however, be retained in respect of imports from
third countries. Accordingly, the proposal for a Nineteenth Directive
provides for an amendment to the Sixth Directive along these lires by
restricting the power to opt for the customs value solely to imports from

third countries.

On 22 March 1982 the Commission brought an action before the Court of
Justice following the failure of one Member State to comply with the
rules laid down in the Sixth Directive for determining the tarsble amount
in the case of valuable racchorses (Case 95/82). The Membszr State in
question having meanwhile cowplied with Communicy ules, the action no
longer served any useful purpose and was removed from the Court Register.

Powers in connection with the special s heme Ffor swajl undertakings
(Article 24)

1. The First Report pointed out that the broad lstitude Member States
were allowed had led to marked divergeaces between Member Stetes’
administrative arrangements Ffor ziall undertakings., It added that those
divergences should be irousd out by the end of tha transitional pericd by
means of a commen simp.ified scheme a:d & common system of exemptions.

In accordance with Article 24(8), the Ccomiscion drew up & sepsrate
report analyzing the different exzwption, tax-relief and flat-rate
schemes in force in Mewber Siates (7).

(1} CoM(831748 final of 15 December 19B3.



As the follow-up to that report, the Commission on 9 October 1986 sent to
the Council a proposal for & Directive amending Article 24 (1}, The
purpose of the proposal iIs to make for easier management, both for
administrations and for taxable persons themselves, as well as to
facilitate the control and collection of tax while preserving the
econcmic neutrality of the specific schemes for small businesses and the
fundamental rules on tax collection.

The proposal is also consistent with the wishes of the European Council,
which expressly called for removal of obstacles to the establishment and
growth of small and medium-sized businesses and for simplification of the
tax and administrative environment for such businesses. This propossl
forms part of the Community actien programme for small and medium sized
enterprises (SME), zpproved by the Council Resolution of 3 November 1986

2).

(1) 0J n°C 272 of 2B October 1986.
(2) 0J n°C 287 of 14 November 1984, p. 1



2. Italy consulted the VAT comnittee under Article 24(1) of the Sixth
Directive on the introduction for each of the financial years 1985, 1986
and 1987 of measures to assist emall and medium-sized businesses whose
turnover in 1984 had not exceeded LIT 780 million (equivalent at the time
to some 570 000 ECU or BFR 26 million) and taxable persons carrying on an

artistic or professional activity.

The measures on which the VAT Committee was consulted included the system
of deductions and the method of determining turnover.

As regards deductions, the businesses concerned may opt for a flat-rate
scheme under which the amount of tax for which they are liable is
calculated by deducting from the tax chargeable on taxable transactions
flat-rate percentages fixed for each sector of activity.

In addition, businesses whose turnover in 1984 did not exceed LIT 18
million (equivalent at the time to some 13 000 ECU or BFR 600 00Q) are
exempt frowm certain invoicing and accounting requirements.

As regards determination of turnover, the tax administration is
authorized, subject to certain conditions, to correct tax returns sent in
by the taxable persons concerned on the basis of a presumption linked to
the nature of the business and to other particulars such as the size and
location of the premises, the number of weorkers, the amount of goods

bought in, and energy consumption.

power to retain or introduce simplification procedures that derogate from
the Sixth Directive

1. A list of the derogations notified to the Commission under Article
27(5) is annexed to the First Report. The derogations in question had
been in force in Member States before 1 January 1977.

Tn that report, the Commission had stated that it attached particular
importance to compliance with the substantive rules set out in Article
27¢1) and that it thus reserved 1its position on certain of those

measures.



=

In one of the iniringement procedures initiated in respect of several of
T i
-

of Justice ruled on 10 April 1984 in Case

thosz measures, ine Coul of

234/82 against Belgium (1) that, by rstaining the catalogue price as the
pasis for charging VAT ot cars, as a special measure derogating frow
Ariicle 31 ¢f the Sixth Birective, when the requirements laid down in
Article Z7(5) were not fulfilled, Relgium had feiled to fulfil its
obligations tnder ths FEC Treaty.

infringemens proceedings =zgalnst France in connectica with the flat-rate
of

deterpination of moximum taxable amounts for imports and supplies
valuable racenorses were terminated, France having brought its
Yegislaticon into line with the Sixth Directive.

The Commission also decided to terminate the proceed ings instituted
againct Luxembourg in connection with application of the flat-rate scheme

fopr farmeps to certain goods,

2. Eince publication of the First Report, & number new measures have

been notifled by Kember States on the basis of Frtxcle 27013 to {4). The

measures were av follows ¢

Gepmany and [uxenboupd : 2 derogation to be introduced as part of a
draft egresment between Germany and Luxexbourg with a view to VAT being
levied on ell construction and naintenan.e work for a frontier bridge
by the Cepman euthorities alons since Germany will  assume

recpoiisibility for those operations (2);

€1) [1794] ECR 1R&1.
£2) Cowicil Decisien of 12 March 1983 (03 n°L 81 ¢i & July 1983, p. 25J.



A e 3T Tia— et e o
CCunld LeClBL-on oo

Germany and Nstherlands : a derogation whereby, under a draft agreepent
between Germany and the Netherlands, ali the construction and
maintenance work relating to the diversion of the Ems channel and the
extension of :he port of Emden weould be subject te German VAT only.
with Cermany astuming cesponsibility for thus woerk {13

“rance : & Zerogation wherely, for & pericd of  Jour years, eny
deductible tax credit is not to be refunded in respect of automatic
gaming machines but is <o be set zgainst Lax due in subsequent tax
veriede (2).

United Xingdoa :

signed to avoid
of agold, gold

a) introducticn ¢f & srecial tax sceountin
certain types of fraud or tax evasion on supplies

colns and gold scrap between taxable persons (3}

[fs]
L413
N
ot
[
:_"'
bl

o G
Hy L]

Y. introducticn for a pericd of two vears of a system for charging VAT
designed to prevent tax evasion iIn cases where the marketing
etpucture of certasin firms is based on the sale of their preducts to
urregistered resellers (4. This  mazsure  had  been notified
previously pursuant tu Article 27(5: bul w

of 23 Octoler VBa JO5 0 sae of Z0 lotobor 1984,
of 13 Anp Y 19D, {r) =L D44 ol 5 Oet ber 1984, p. 27,
TO12 June 1985 (0. AL 198 of 31 July 158, p. 60y



c)

d)

e)

The messure authorized by the Council Decision of 12 June 1985 on
the basis of Article 27(4) was extended for a further period of two

years (1);

application of flat-rate measures in respect of non~deductible VAT
charged on fuel expenditure in the case of company cars (2);

oeasures to simplify celculstion of VAT in respect of long stays in
hotels by assessing on a flat-rate basis the part of the service
deemed to correspond to a letting of immovable property exempt under
Article 12(B)(b}(1) of the 8ixth Directive (3).

This measure replaces a wider-ranging provision based on Article
27(5);

measures to combat tax avoidance designed to prevent taxahle persons
artificislly reducing the price for supplies or imports of goods or
for supplies of services to totally or partially exempt persons with
whom they have certain family, legal or business ties specified in
national legislation. In such circumstances, the free market price
may be taken as the consideration for the transaction, irrespective
of whether or not the latter is actuslly taxed, if there 1is a
serious presumption of tax avoldance (4);

t1) Council Decision of 25 May 1987 (0J. n°L 188 of 8 July 1987, p. 52)
(2) Council Decision of 21 July 1986 (0J n°L 212 of 2 August 1986, p. 35)
(3) Council Decision of 10 December 1986 (0J n°L 359 of 19 December 1986,

P

59)

{4) Council Decision of 11 April 1967 (0J n°L 132 of 21 May 1987, p. 22)

12



f) derogation from Article 17(1) authorizing the United Kingdom to
require firms with an annual turnover of less than 340 000 ECU to
defer the right to deduct tax until it has been paid to the
supplier. This measure, which is regarded as a siplification
weasure, forms part of an optional scheme for such firms based on
the third subparagraph of Article 10(2) of the Sixth Directive (1);

q) introduction for & two-year period of an anti-avoidance measure
derogating from the Sixth Directive and aimed at preventing groups
of businesses which are treated as a single taxable person, within
the meaning of Article 4(4) of the Directive, and which are not
entitled to deduct tax in full frow being able to effect full
deduction of the tax on certain aquisitions of capital assets by
means of a company established and dissolved for that purpose (2).

(1) Pursuant to Council Decision of 23 July 1987 (0J n°L 273 of 4 Augqust
1987, p. 40), the authorization to introcduce this measure applies only
until 30 September 1990, with the possibility of an extension beyond
that date on the basis of & report and, if appropricte, on & proposal

. from the Commiszsion.
(2) De:ision not publishcd (deemed to have been adopted on 13 April 1987)

13



CHAPTER IIX

Divergences arising from the richts of option for tawation

A.

Rights of ortion under Articie 28

Article 28 allows Member States to apply for a transitional period a
rucber of derogations from the normal arrangements of the common VAT
system. This period was to last initially for five yeacs as frow the
entry inte force of the Sixth Directive. The Council undertosk to
determine, before its expiry, whether any or sll of those derogations
should be abolished.

On 17 January 1983 the Comnissicn sent to the Council a report in which
it discussed the application by Member States of those dercgations and
the difficulties that their abolition would cavse (1), The report was
examined by the Council's ad hoc working party on 20 Marchk 1987

Following that examination, the Commissicn concluded tha® most of the
derogations under Article 28(3) of the Directive should be and could be
abolished. To that end, it trensmitted to the Counacil on 4 December 1984
& proposal for an Eighteeath Directive on the gradual abniition., in the
light of their economic, sccial and budgetary impact of mozt of the

dercogations specified in zhat provision (2).

“

The Economic end Social Coamittee and Parlisment delivered theip apiniansg
on the proposal on 3 July 1985 and 6 april 1987 (3:,

The proposal is currently being examined within whe Council.

(13
{2)
(3

COM(B2) £85

0J noC 347 of 29 Dacember 195+ =, 3,

For details regarding these opinions srd the propos
Part 111 below.

G amendaants, sen

(]

B



ir, ite report of 17 Jeruaty 1933, the Compizsion £1s0 discussed the

under Article 2B(2] authorizing Wember States o ma ataias in
ject to certain conditions and pending sholitiorn of tax
€“C ”‘t”¢4 the oxempctions with refund of input taxes, comenly referred
to as zerg-tating, applicable on 2+ Decembur 175%.  The report hiunlights
in particulas the drawba cvs of zers-rating within tha territory of the
country, eswooially where it spplies to a large sreportion of domestic

consumpLion.

dgrogation-

Eights of ootion under Article 13{C)

cpecial attention was pald ts thess rights of o tion for taxztion under
priicle 13¢{) in the & t Taport, o which sre annexed three tables
niving an overall picture of 1he situaiicn in ths& 1&51U1iﬂﬁ1 Member

Invoelved.

States as regards each of

addition to

The propos

ﬁful le 1 panking  and
inancial = g, afF tSerwvicis

”@nder&d by financiszl inst: pRymeRl CSANES

or other siwmilar docume is”

The reasons for this inclusicn ars set out in Fapt I, Chapte
Questions of intorpretation Ioncerning sxamptions, point T P

cards.



PART

DITFICULTIES CONNECTED WITH THE INTERFRETATION OF CERTAIN PiQViSIONS_IN THE
DIRECTIVE

The VAT Comwittee continued its work on the basis of questions raised by
Member States and by the Commission departmen:s themselve: concterning the
application of Comnunity VAT provisiens, and in particular those of the
Sixth Directive.

It held eight meetings tetween 1 Janusry 1982 and 31 December 1986 and
fifty-four working papeis were discussed, seven of these under the
consultation procedure.

A number of guidelines agreed by a majority of the Cowmittee were the
subject of proposals for improving the Sixth Directive sent by the
Commission to the Council in the context of its aforementicned proposal for
& Nineteenth Directive.

This report will &alzo discuss the main inplementing difficultizs encountered
during the review period, the guidelines agreed by the Cuammittee and any
improvements wmade or proposed. It will also mention the relevart case law,
comuenting briefly on certain decisions taken by the Court of Justice alter
the First Report had been published.



CHAPTER I

Application of Article 2 to certain transactions

In its decision of 28 February 1984 in Case 294/82, the Court of Justice
ruled that Article 2 of the Sixth Directive must be interpreted as meaning
that no import turnover tax arises upon the unlawful importation into the
Compunity of drugs not confined within economic channels strictly controlled
by the competent authorities for use for medical and sclentific purposes

{1).

The question as to the scope of this ruling and its consequences for the
application of Article 2 of the Sixth Directive was put to the VAT
Committee. By a large majority, the Committee felt that transactions
carried out within the territory of the country and involving goods that
were the subject of a prohibition on marketing fell cutside the scope of
VAT, subject to the conditioens and within the limits that could be deducted

from the ruling.

Two questions have meanwhile been referred to the Court of Justice for a
preliminary ruling on the interpretation of Article 2 of the Sixth Directive
in the 1light of the aforementioned decision with regard to the supply of
narcotic drugs within the territory of a Member State (Case 289/86
Vereniging Happy Family, Amsterdam} and the supply of amphetamines within
the national territory where such supply {s forbidden by law but tolerated
in practice (Case 269/86 W.JI.R. Mol).

(1> [1984] ECR 1177

17



CHaAPTER I3

oo

Jdability to tax in respect of certain_activitics (Article 4£5))

. Notarles snd sheriffs’ officers

The previous report discussed the difficulties arising in conrection with
the tsxable position of certain professicns  whose members may
authanticate acts in their capacity as public officers. They included
Inter alia notaries and sheriffs’ officers in the Netherlands, whose
public duties were not subject to VAT arrangements. The Commission tock
the vizw thet persons carrying on such professioms should be liable to
VAT pursuant to Article 4 of the Sixth Directive since there could be no
denying that they performed independently, that is to say, in the ahsence
of any relaticnship of empleyer and enployee, an ecornomic activity taken
to mean & permanent provision of services for consideration. It alsc
felt that the underlying principle of VAT, ramely a comprehensive tax on
consumption, required Article 4(5) to be interpreted strictly:
accordingly, that provision would apply only to activities performed by
bodies governed by public law and related to the fundamental powers snd
duties of a public authority and not to sctivities that can be performed
instrinsically by individusls in a profit-making capacity.

The Commission depleyed these arguments among others when it brought an
action before the Court of Justice under Article 149 of the Treaty.

In its decision of 26 March 1987 (Case 235/85', the Court upheld the
Commission’s position (1),

(1) Kot yet published in the Eurcpean Court Reports:

03 n°C 108 of 23 April 1987, p. 5.



2. Syusply of conirol and . uppert serviges to a.r navigatioh

A question c¢oncerning the tax srrangements applicable to contrcel and
support services for sir navigatien, and in particular the tax status of
suppliers, State bodies, semi-public bodies or local authorities
sppplying such services either direct or through a concessionary <ompany,
was submitted to the VAT Committee.

on the basis of an analysis by the Commissicn departments, guidelines
were agreed for three categeries of support services for air navigation.
The Committee decided almest unanimously that suppliers of services in
the airport zone (landing, parking, etec.) were liable to tax, with such
services being taxed or exempted, as the case may be, on the basis of
Article 151(9); marecver, & majority of the delegaticns took the view thaet
suppliers of services in the approach and take-off zone (control of the
air space in the vicinity of the airport by contrul towers) and suppliers
of .ervices in the upper and lower air spaces {control of en-route
navigatior) were not liable te tax eon the busis of the first subparagraph
of article 4(5). The Committee decicded unenimously that Eureocontrol was
not lisbie to tax either in respect of en-route navigation contrel or in
respect of the calculation ard collection of fees charged to airlines and
the sharing of the proceeds among the control bodies of the Member States

overflown.



IER

Flace where services are -upplied (Articie 9)

A. Hiring out of movable Langible proverty

1. The First Report stressed that an excessively literal interpretation
of Article %(1) could, in certain cases, lead to non-taxation of the
hiring out of movable tangible property in the country in which it should
be taxed, that is to say, the country in which the hiring out occurs.

The Tenth Council Directive of 31 July 1984 (1) sets out to remedy this
state of affairs by altering the place of taxation for the hiring out of
such property, which is now the place where the customer is located

(Article 9(2)(e)).

The hiring out of forms of transport was however excluded from the
amendment and is still taxable, therefore, at the place at which the
supplier is located, in accordance with the principle set out in Article

F(1).

2. The Commission departments were called upon te examine a number of
problems raised by a Member State in conne.tion with the apslication of
the Sixth and Tenthk Directives to certain internstional leazsing
transactions.

The problems relsted in particular to situations whicli had more to do
with hiring out than with leasing proper and in which a leasing company
purchases equipment in a country other than that in which it has its head
office with a view to hiring it out to a taxable person in that country.

Under the circumstances, the leasing company 1is de facte carrying on an
economic activity in the customer's country. Accordingly, an attempt
must be made to apply in the first place the territoriality rule laid
down in Article 9(1), and it is only if the supplier does not have a
fixed establishment in the customer's country that the rule set cut in
Article 9(2)(e) is appiicable in &ccocrdence with the Tenth Directive.

(1) 0J n°L 208 of 3 August 1984, p. 58



Questicned on this matter, the deleyaticns 15 the VAT Committec concurread
with this analysis but aoted that, where A ticle 9(2)ie) was applicablsz,
VAT charged on the purcnase of equipment would he pefundes tdel Lhe
procedure provided for Ii. the Eighth and Ti irteenth Directiv=g, Jdependinyg
on whether the leasing c.iupady was establi:ned within the Communlty or in

a third country.

The analysis remains the same in the case of forws of transport hired out
under the same circumstances.

However, since such goods are excluded Trom the scope of the Tentn
Directive, they are taxable in accordance w.ih the general priniiple 1aid
down in Article 91}, that is to say, at tis: place where the supplier 1z
located, and in the case in puint this is L sahe &S the pla.=- &t which
the customer is located; if the suppliser Joes not designate o place i
business or does not have a fixed establishient, the person iizble to pay
tax may be designated in accordence with Article 21(1)¢a). A wagority of
the delegations to the VAT Committee held Lu the view, howe e, that the
hiring out of forms of transport could be taxed in the couni.y 1n whiich
they were purchased and Iired out by the supplier only if the Iatter had
a place of business or & fixed establishment there. Where thw supplier
was established in a third country, the Coumittee was unanisous in the
view that taxation must take place in the customer's country, with a
large majority basing jtself on Article 9(Z)(b) and a minority on Articie

g1y,

Treatment of pallets and containers as forwg of transpect

The First Report also recalled the need to counfer an identic sl aeaning 1o
Member States on the concept of "forms of transport” in orde: LO €n3ure
that the place of taxation for certair items of property, ard in
particular those which are, by their s=ry nature, liabic to cruss
frontiers, does not vary depending on whsther they rank =: ‘forw: ol
transport™ or "movable tangible property’.

of el Lo Lehe
inserted 1in
of

Consequently, the Commis:iion, with that we i in wind ard in
sccount of the view of the large majority of Member Scates,
its proposal for a Nineteenth Directive a clarification in respect
Article 9 that reads as follows !

"The expression 'forms cf transport’ in tho: article includes psilets and
containers, and equipwent and apparatus cepable of being draw. Or fusheua
in order to perform a contract for transpost or towing”.



C. Definition of the ronrent of "fixed establi-hoont™ in Article 2

1. Article 9(2)(&) lists a number of services for which the place of
taxation is the place where the customer has established his business or
has a fixed establishment to which the service is supplied.

Now, 1t emerged that the concept of fixed establishment was not the same
in 211 HMember States and that this gave rise to problems when it came to
determining :

i} the pilace of taxation for the transactions specified 4in Article
?(2}{e), and

i1i) the procedure for refunding tax on the basis of the Sixth or Eighth
Directive.

The VAT Committee was asked for its views on the tws possible
interpretations of this concept ! one according to which a fixed
establishment was regarded as any fixed installation from which
transactions (sales or supply of services! can be carried out; the other
according to which this (potential! capacity t¢ carpry out transactions is
unnecessary, & simple information office or & simple adsministrative
office being sufficient. & large mzjority of the Committee considered
that fixed establishrent was to be defined, if aaythiag, without
reference to 1ts capacity to effect taxable transactions,

The proposal for a Nineteenth Directive took acccunt of this guideline by
providing for an addition to Article 9 defining fixed establishment as
"sny fixed installstion of a taxable person, even if no taxable
transaction can be cariied out there™.

2. Article $(1) lays down the general principle of the place of taxation
for services, declaring it to be "the place where the supplier has
established his business or has a Tixed establishment from which the

service is supplied...".

The concept of "fixed establishment™ laid down in that provision was
supplemented by the decision of 4 July 1985 by the Court of Justice in
Case 1468/84 Ber'holz v+ Finanzamt Heuburg-Mitie-Altstadt (' , in which
the Ccourt ruled in perticuler that an i1 stailation for carrying on &

(1) Not yet published iﬁ-European Court Reports;
03 neC 191 of 31 July 1985, p. 8.
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commercial activity on hoard 3 ship sailing on t%a high sezs outside

qational territery - the activity 1o question being the operaticn of
gaming machines - may L2 r: arded =~ A 1 sd ootablishment w.thin the
monpime of Article 71 only i the -slahllzhmant entells the perganeal
presence of both the humasn and technical rescurces necessary for the

provision of those seirvices and it is not appropriate to deem those
corvices to have been provided &t the place where the sapplier hes
established his business.

FL230x) casting organizations

Appiication of Article

Article 9(2{e) lists & number of services that are taxable at the place
where the customer, provided he is a taxsbie 5 in & Meyhar State, 1
established. In the case of cuch services, the

determines the place of taxation.

Tt transpired that the tax status of breoadcasting organizztions was nolt
the same in all Mewber States as regards their nen-cownercl al activities.
In some Merber States thay themselves are considered ss rnon-taxable
persons and their activities as falling outside the scope of the tax
wheyeas in other Member States they rank -3 tarabie persong, with the
celn ices they supply tlus being sxempl.

Thic situation is such as ta create legal uncertainty =nd even double
Y since the sv.plier of services is not

o

taxation or non-taxatic
necessarily awsre of che status of the budy to which he supplies his

services.

Tha c¢nly way to resclve this problam is by e-nlying Art.ocle %(zi{e)
gniformly to public Lroadcasting o qenize tions in all Merber Ststes,
irrespective of their tax status (erzmpt or excluded :r~cw the scope of
vat:, in all cases where a sepvi-e men.ionel 1in that provisien is
guprlied to such a body. when this question was put to it, the VAT
Committee, in the interests of simpiificati.n, decided almost unanimously
in favour of such a so’ution.



E. Telecopmunications services

A number of questions were raised concerning the arrangements for certain
telecommuncations services since, in most cas-es, these were international
in nature. The VAT Ccmmittee agreed on certain guidelines relating in
particular to the place of supply «<f international ftolecowmunications
services (the country of the persor. paying for the contunication in
accordance with the  riterion of t*"e place where the supplier has
esteblished his business), telephone communications frok vessels sailing
on the high seas (outside the territuorial scope ¢f the taxy,
telecomnunications services supplied to sea-30ing vessels 50d notably the
use of coastal relay stations (rezarded as services to meet the direct
needs of such vessels and exempt within the limits lasid dewn in Article
15(8)}, and services supplied by public telecowmunications suthorities
and involving use of their networks by ¢ther Member States (in favour of
an exemption similar to that for tranzactions treated as exports).

P



CHAPTER IV

Questions of interpretation concerning the taxable amount {(Article 11}

A. Minigpum taxable amount

In March 1981, the Commission instituted infringement proceedings under

“Apticle 169 of the Treaty against Eelgium for failure to bring its
national VAT legislation governing calculation of the taxable amount for
cars into line with Articles 11 and 27 of the Sixth Directive.

In its application to the Court of Justice, the Commission contended that
the Belgian rnles were not compatible with Article 11 since their effect
was to, tax systematically supplies or imports of rnew cars on the basis of
a value generally higher than the consideration actually received by the
suppliers or the price paid by the private importer. As regards supplies
on the national market, the Belgian rules imposed VAT on the value of all
price discounts or rebates, which is contrary to Article 11(A)(3){b). As
far as car imports were concerned, the Belgian rules did not take account

of the price actually paid.

The Commission also took the view that the measures in gquestion, which
had been notified on the baszis of Article 27 (%), were not covered by
that provision bacause they were too general in character; in peoint of
fact, they rendz2red the system laid down in Article 11 pratically
purposeless in  the market sector in guesticn and were thereiore
disproportionate to th: aim in view. Lastly, the Coumission disputed
that the provisions at issue were jusrified by the desire to prevent tax
evasion or avoidance or that they constituted genuine measures for
simplifying the procedure for charginu the tax.

In its decision of 10 April 1984 (Case 324/82) (1), the Court upheld the
arquments put forward by the Commission.

(1) Loc. cit., see Part 1. Chapter I, point D.1.



Foillowing the Tourt's decision, P:igiunp armended ite legislation so that
VAT ould in future be caloulated o the basis of the value actually paid

by ti 2 buyer.

At the came *iﬂe Houvm er, it envisaged applying a registration tax
navable on “the differznce between the list price and the price inveicead
&t the same rarte ae he VAT rate.

Sirce ithne new mezzure did not seem to be in conformity either with the
Court s decizion, the Commission <n 2 December 1985 instituted fresh
proceedings under Article 149 {Case 321/B5).

Supply of 4 pew item with a used item taken in part-exchange
The lesislatien of Treland and the Netherlands provides thet, when a new
item is supplied and the cupplier takes a usad item of the same kind in

part-exchange, ithe taxable amount is tc be reduced by the value of the
vsed item. The Commission took the view that this arrangemcpt constituted
a derogaticn from Article 11 of the 2ixtn Directive that could not be
jiustified by Article 32 of that Directive and brought two actions before

he Court of Justice (Cases 14 and 1;/8410

The Court did not accept the Commission’s arguments, taking the view that
the szystems at issue were in principle coversd, both ags regards theipr
object and their effecis, by Article 322 of the 3ixth Directive and that
they did not infringe Article 11 of that Directive.

Accordingly, it dismissed the Commission's applications in two decisionsg
cdated 10 July 198% (1).

!UA

ubsidie

!v e

1. Article 11tar{i)(a} stipulates that "subsidies directly linked to the

price”™ must be included in the taxzble awmount. Furthermcie, the
second indent of A“tiCTe 15(1) permits Member States who so wish to
include in the denominator of the deductible propertion the amount of
supsidies which are not diraftly linked to the price.

ished in the Zuprcpean Court Repuris;
~f 2 August 1985, p. 4.
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Since, therefcore, it was tantamount to a purchasing subsidy, the
Commission departments took the view that one of the three conditions
specified above was not met.

A large majority of the Committee agreed, since it considered that
Commuriity subsidies intended for the financing of publicity measures
for milk products did not represent remuneration in respect of
services supplied to the Commission and were not liable to VAT where

they contributed to the payment of expenses incurred,

D. Incidental expenses to be included in the taxable amount

1. Collection commissiun charged by a carrier

Tn its decision of 12 June 1979 in Case 12678 (1), the Court of
Justice ruled that "if a carrier has undertaken, in addition te the
transport of the goods, to collect the price of the goods befcre
delivering them to the consignee (cash-on-delivery system) the
collection of that price is a service ancillary to the transport
within the meaning of Annex B, item 5, to the Second Directive of
11 April 1967" and vhat "for the purposes of the application of value
added tax Member =States are not empowered to treat &n ancillary
service such as the «ollection of the cash-on-delivery price
ceparately from the service of the transport of goods .

The VAT Committee was asked whether the conclusions resched by the
Court could be applied to Artizle 11{A):2)(b) of th: Sixth Directive
and whether, therefore, the cowmmission charged by a carrier for
collecting on behall of the seller the payment for goods carried was
to be included in the taxable amount for the transport service as an
incidental expense within the meaning of Article 17.

(1) [1979] ECR 2041



The VAT Committee considered that it was imposcible merely to extend
the Court judgment to the context of Article 11(A}¥{2)(b) and that only
examinatior of the terms of the contract concluded between consignor
and carrier would revesl uvhether or not this commission was an

incidental expense.

2. Interest payahle on hire-purchase sales

The First Report raised the matter of the arrangement to be applied to
price supplements charged by a supplier in the case of & hire-purchase
sale, the question being whether financing charges were to be exempted
on the basis of Article 13(Bi(d) or whether, on the contrary, the
determining factor was that such financing charges were of the nature
of incidental expenses and were, therefore, to be excluded from the
exemption in respect of interest paynents provided for in Article 13.

tJhen the question was put to the VAT Committee, a majority of its
metbers considered that, if there were no real loan agreement, the
price supplement payable on a hire-purchase sale was to be included in
the taxable amount for supplies of goods.

£. Importation of software

The problem of determining the taxable amourt to be applied in respect of
imports of software was referred to the VAT Commlttee.

In the case of ™normalized" or generally used software, the Committee
considered that there was a single import of ¢oods the whole value of
which was to be taxed. ’

In the case of specific softuare, it noted that there was both an import
of goods (the physical support) and a supply of services (the data).

In intra-Community trade between taxzble persons, the physical support
will be treated as an accessory to the da-a and both supplies will be
taxed within the Member State of the user as a single supply of services
in accordance with the criteria laid down in the third indent of Article
9(2)(e). In order to avoid double taxation, the physical support will

not be taxed upon importation.

29



The Committes has stili te state its view on the tax arrangements far

[
trade between third countriz: and indi

Carriage _of o

The Commizsion depariments had oncountersad problems relating tu  the
collection of VAT on transport cpsrations carried asur rartly outside
national territory. Sope M2aber States considered that air or ses
transpert invelving passage above or through intersational wsters or the
territory of ancther Sizte neo longer ranked as a Jouprney within the
territory of the countrvy i resp hie distarce oou

e
t ed cutside the

ly imporitant to kiow whether "ocwn

-

t

o
national territory. It wa i
rescurces” could b# collect in r cf that part of the orice of the
ticket relating to that dlst nce.

idered, by 2 larga

When consulted about th: e ¢
of the Sixth Direct

-
majority, that , on the basis ¢ ive, the whole of the
journey in question should be consideced as takirg place ent.p ely wiikhin

the Hember Stote concerned

o, dn its propesel for oa Ninewerntn Directive

Locerdingly, the sginn, .
inserted into Article 7iJiin) & new }rov*S'on whersby & journsy by zea
or air shall be deemed te take place entirely within a LONLLrY when the
place of departure and the place of z.rival zre in rthat -oo . orruvided

there is no stop in anc Lher country™.

In its decis iou 04 Svly 1905 (fase 1580684 perkhols v Finanzamt
Mitie-Altsiadt 1) =3 January 9B (CSSe 283784 Trans
Express v UfLic1é Provirciale (VA 7y (ke O wznt some way
erdorsing the prirciplss f i the Tent  proplsed
Comaisslion. It ruled tanes iway harge VAT on Lrans
services :up;li‘d on ine } during Journess made eiher b
two points in the zame “umng‘ Srtate oo betwegn Lo Merber Sises

(113
Y

C
yvet publish 2! 1n he Turopean 004
ol 77 of S Apr:il %84, . &
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CHAPIER V.

Questious of intoppretaticly CONCErDiny ayemplLions (Articles 3, 14 _and 15)

A. Exemptions under article §13{AX(%)

Coeped to impleventing difficulties associated in many

Th

.ca cice nature of certain provisions of Article 13¢A)C1)
Fols} i ors and to their repercussions both far applicaticn of
she unifcorm basis ef &szessment and for own TeSOIrCes.

Nineteenth Directive dated % December “%g4 attempted

The proposal for =

to  improve ithe  situation hy incorporating rhe clarifications &nd
smendments necessary to ensurs beliar inteppre tation of  the relevant
raxts. The VAT fommitttee agreed & pumber of guidelines for certain

quections relating to application ot the tax while the Court of Justice
deiivered a ruling in the case involving the exemphion for transport
sepvices carried out on behalf of the Deutsche Bundesposti.

fe supply of FeOVACES by tne pupiic postal

&) Exemption refating to the SMEPLY eitiel
services

ruling in Case
.:_7

on 11 July 198% the COours ju-tice deiivered it
Tk levien ©f one
0

S
I
L

107784 (1), The First Repo ionen thad wne legl
Member State extendes The ex for the supply of sarvices by the
! ‘ it

spori undertakings

prblic .
which carried mail on Tehal: the public postal ==vvice. The
Commission had teken the view t, like &uy other firm which was
exempted, tha puklic postal ce zheuld besr VAT on the i1npuis

S argd that it couid not permil an

reiating to its eaxempl activivien
extension of the evoupiion to tha upply of service: at lEsue, Thais

view was endersed by the court.

(1) No£ yet published in the Euvropean Ccurt Reports,;
03 neC 200 of B August 1985, p. 8

g



b) Exemption concerning hospital and medical care and closely related

c)

d)

activities (Article 13(A)(1)(b))

In order to ensure that the differing assessments of the conditions
governing eligibility for this exemption do not give rise to
implementing difficulties, the Commission has included in its proposal
for a Nineteenth Directive a provision extending the exemption to the
entire hospital sector. A definitive exemption of this kind would
render redundant the derogation based on Article 28(3)(b), read in
conjunction with point 10 of Annex F, whereby hospital establishments
not referred to in Article 13 as currently worded may continue to be
exempt during the transitional pericd.

The expression ™and closely related activities" contained in this
provision also seewmed to be interpreted in a fairly restrictive manner
by Member States. This was confirmed when the matter was examined by
the VAT Committee.

Nevertheless, a Community list of the transactions referred to was
draun up and accepted by a large majority of the delegations. It
would seem, therefore, that the proposed amendment extending the
exemption to the entire hospital sector could be supplemented by such

a list.

Exemption for the provision of medical care in the exercice of the

medical and paramedical professions

Two infringement procedures have been initiated under Article 169 of
the Treaty against the United Kingdom and Ireland following an
extension of the exemption to supplies of goods. The exemption in
question applies to supplies of pairs of spectacles under a medical

prescription.

In the case of the United Kingdom, an action was brought before the
Court on 27 March 1985,

Exemptions concerning "certain services closely linked to sport™
(Article 13(A)(1)(m}

The conditions governing the granting of this exemption were deemed to
be strict encugh for it to be proposed that the expression "certain
services” be replaced by "services™ without this creating any problem.

32
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However, the werdinyg of tiiis provision gives rise to certain problems
of interpretation 31nle the +ourt of Justice was asked, 1in Case
*73/8¢, to give & preliminary ruling on whether ... the supply of
food and drink by & sports club to its mewbers in & canteen Lun by the
-lub (can) Le regarded as & service closely linked to sport or
physical education supplied to personi taking pert in sport or
rhysical eduration within the meaning of Article 1A {12 tm) of the
cixth Council Direciive...™’

The Commission propoesed tst the Jourt reply clearly in the negative

to this gquestien. gince the applicant subsequently withdrew his

action, the Court removed the caze frow its Reglster on B April 1987,

twepplion for "certein cultural seiviges? {article 128010

in the propozal for a WNineteenth Directive, the imprecise ters
ncertain™ iz reglaced by a list of exept services hased onn the

corresponcing lizts appliveble in 2 numpber of Mewmber sStates.

.

ceemption Furo siaacd w3 ol wervices by apLisys

¢ ¢, thi. part cf article 13, the
a Nimeteenth Directiva introduced  tuwo spe.ifzc
ns, ¢ for works of arc pioper (SUEPLY of w rkz ¢f art bv t
who cteated hews .nd on2 for ihe suppiy of s.ovices by aclors,
hors, CoRpoz2ers g wr.oters.
Gowever, 1in the cplnions Jelivered by thew, Pa.liamont anrd tne
Ecoromic and Social Comm:ttee wppused such eremptic:.s, necably on the
ground that preferential treat.oeni for SUpplies of works of art and
supplies of services by artists wes not in thair view, justified,

The Conmission took account of those opiaionz in it ameried profosal
Tor a Mineteenth Directive by proposing that the provisiosns at .ssue
‘e deleted. As a comprowmise, the exemption for the supply of services
Ly authors, artists and perforners of works of art will b2 mainteined
n & trensitionzl basis in accordance with Article 28(33(b), raken

together with point 2 of annex F.

(Y]
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Exeoptions under Artic e 13(E)

Three gquestions arise in connection winh the applic
13¢(B}. They concern tie tax treatment of ifsurist sosi
the tax treatment of peyment cards (this matter having alrcady been deal:
with in part in the First FReport:, asd the application of Articlie
13(B3(di(4) to "platinum robles”.

a) Teourist asgistance c(perations

During examination within the Council of the Community texts relacing
to insurance, disparities came to light ragarding the epplicaticn of
the Sixth Directive to tourist ascistance activities, i.e. assiatance
Lo travellers.

When the matter was referred to it, the VAT Committee, on the basis of
egn analysis presented by the Commission departments, felt by a large
majority that services consisting of the provision of cover in respect
of the risks concerned (reimbursenent of medical expenses; cuosts
resulting from necessary extension of stay; repstristion of the
insured on medical grounds and of an accompanying relative; travel
expenses of the insuared in the event ¢f the death of & member of his
family; repatriation of the remains of the insured; charges for towing
or repatrizting a vehicle; dispatch of spare parts) and supplied by an
organization other than an automobile c¢lub should be regarded as
insurance services coning under Article 13(B)(&) ani that the
contributions colle:ted by these organizations by way of consideration
Tor those services _Lhould be exempted on the basis of that provision.

However, in the cace of assistance rendered by automobile c¢lubs, the
problem remains since the situation varies from one Mexber State to
another : some Member States charge tz: on the full membership fee
while others apply an exemption on the basis of Article 13(8)(13(1)
but tax additional fees paid iIn exchange for spec:al advantages; &
nunber of Mewmber States would prefer to see a standard breakdown of
the fee into a taxable component and an exempt comporent.

The Committee also :considered that services supplied by the "assister®
te the insurer fell within the scope of the tax and could be exenpted

or taxed depending on their nature.

(3]



L)

tader the proposal Ior a Nineteenth Directive, neervices rendered by
financial institutivis in issuing or managing payment cards or other
cipilar documents”™ will o ler.ger qualify for the right of option
sllowed for fimancial and banking fransactions.

The purpose of this exclusion from the right of option is to avoid any
further disparitied i4 the ax treatment sf such ctransactions,
particilariy &s resards the sapp.y of services by the institution
izsuing the paynent card to sellers of goods and services, by
introducing an exemgpbioft in all Megber States and thereby plecing alil
taxable persons on an equal footing with regard to the non-
deductibility of input tax charged on purchases connected with such
transactions.

In the course of its work, the VAT committee came out almost

wnanimously in favour of an exemption for services rendered by the
jssuer of the peyment card to retatlers on +he basis of Article

13:B){d}y, and in particular poinis 2 and I, the main activity being
cssentially firancial in nature. It transpired though that the right
oI option provided for in Article $34C could give rise to uriavoidable
distortions. Hencs the proposai Lo =x-1lude the sServices concerned
frea Ehat right of -ption.

cince Italy continu.d to tex thos: tran-acticons, the Commission, on 6
spril 1987, institated before the Co.rt proceedings cgainst that
country under Articie 169 of the Treaty.

1o iTemaidye s

“latinum noblas iac lclv o

Article 13(EM (31041 exempts trancactions in cespect of, among other
things, coins used as legal tendel, wit! the =xception of collectors'
items. 1t stipulatas thet ncolle tors' items” shall be taken te mean
gold, silver or othor metal coins or bank notes which are not norially
used as legal tendeo or ¢ sins of rumismatic interest;"”.

or



The question coricerning the tax treatment of platinum nobles was raised
for two reasons : they are recognized on the Isle of Man as legal tender,
and they are recomwended by banks as an investment and traded at a
premium above the value of the pure metal. Since point 26 of Annex F
cannot apply to such coins, the Commission departments felt they should
be taxed immediately, irrespective of whether they were regarded as
collectors™ items (the conclusion to which the definitien contained in
Article 13 (B)(di(4} leads) or as an investment medium. The
deliberations of the VAT Committee endorsed this analysis.

Exemptions under Articles 14 and 15
a) Importation of official publications and importation of postagqe stamps

Difficulties have arisen concerning the impertation of official
publications and of unfranked postage stamps valid for use in their
country of origin.

Some Member States take the view that Article 14 (1)(g) of the Sixth
Directive does not make express provision feor the exemptior of
official publications. A number of Member States also justify the
taxation on importation of postage stauwps valid for use for postal
services in their country of origin on the ground that supplies of
these stamps withia the importing country cannot quelify for the
exemption provided for in Article 13(B)(e) and that, accesdingly, the
exemption on importction provided for in Article 14(1}3(a} would nct be

applicable.

The Commission c¢onsiders that inportation of official publications
invelves an exercise of official authority on the part of the
institutions of the country of origin; as regards importstion of the
postage stawmps mentioned above, it take: the view that to impose tax
on them is likely to create discrimination in relation to supplies of
stamps having the same function within the importing country, i.e.
stamps issued by ths postal authovities of that country ad suppplied

direct by thea.

[ Y]
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c)

The proposal for a Wineteenth Directive thus inserted two specific
provisions into asrticle 14 that were aimed at expressly exempting the
transactions in question., However, for reasons of expediency, these
provisions were sub-equently transferred to the proposal amending for
the third time Directive 83/181/EEC determining the scope of Article
(11t3) of the Sixth Directive as regards exemption from VAT on the
final importation of certain goods.

vessels intended for breaking up

1t emerged from the work of the VAT Committee that most Member States
exempted supplies of sea-going vessels intended for breaking up,
either under a broad interpretation of Article 15 or under other
provisions of the Directive.

In order to remove this legal uncertsinty, the Commission included in
the proposal for a Nimeteenth Directive two previsions incorporating
into Article 15 two exemptions for vessels and aircraft intended for
brezking up.

Interpretation of A ticles 14€1)(i) and 15013} as rejards services in
connection with goocs transport

The gquestion was raised as to whether the exemption, €.9. of
transport, provided for in Article 14(13 (1) was applicable only uiere
the importation of goods to which the transpert related was
effectively taxed or whether it was also applicable where goods uwere

definitively imported with no VAT being charged (e.g. goods forming

part of a removal operation).

The Commission departments consider that Articie 14¢i3(1iy should apply
viily in the case whare transpart involves goods subject to VAT on
importation. This provision is desigried to aveid double taxation of
certain services siuch &5 transport that would be taned once in
accordance with the territoriality cules laid down in Al1ticle ¥ and
then again pursuact to Article 11(Bi(3)tl) by virtue of their
inclusion in the ta .able amount for the importation of goods.
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The same 1ogic szhould apriv to aArticie 1501%) in regard to transport
services linked t¢ the exportation of gouds. fccordingly, in order to
be fully censistent, transport services rendered in the country of
departure in the event of rewcval should alsc be taxed. However, as
things stand, thsre would not zaer to be any legal basis on which to
tax transport carried out in the country of departure since Article
15(13) exempts the zimply of tranziort services directly linked te the
export of goods. Furthermors, on the basis of Article 7(23(Ls,
transport is taxed | each country corcerned on the basis »f the
distances aoverad, plicatzicen of these two Articles means
that the transpert of goods exzmpt on importation would be taxed only
in respect of the purtion of the journey undertaben in the cocuntry of
importation. This «creates an inconzistency 1n relation to the
treatment of thas trroasport of goods taxed on importation.

in
Comkined ap

At present, a very large majority of Member States exempt from
taxation the portion of the journey undertzken in the country of
departure for the purposes of an internaticnal removal of goods., In
other words, Member States 2ake Article 15(32) to mean that ell
transport services linked to the export of goeods are exempl even where
there is no remicssicn of tax on goods leaving the country.

As for the situation in the Importing country, most Member States, in
line with the interpretation placed on Article 14iii(i}, exempt the
portion of the joursiey undertaken there.

;. majority of the Member State: w.uld b- prejpared, in the context of
future harmonization, to alter the prezent arrangetments so that the
entire journey undertaken for the purposes of ar intra-Community
removal operation was taxed in the couniry of deparzure. This would
ensure consistency with the tacation of pascenger transpurt provided
for in Article 2B(5: of the Sixth Directive a.d in tne proposal for a
Directive now being drawn up.

However, it must be borne in mird that this solution, vhich cen be
applied without difficulty after 1992, would cwrrently grse problems
of application given that, at the time ¢ depe:ture, 1t 1s not
possible to know with certainty if the transported goods will actially
be exempted st importation.
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System of deductiong

-

The Touncil Decizion «f 23 nctobes 1 Frar
artizle 27 of the Sixth Directivi:, *o apply i respect of automztic
gaming machines a measure derogating fron Articzie 10 of that Directive.
1+ e:ipulates that, for a period of four years, rrance neeg not refund in
this connection any deductible tan credit but may provide Tor it to be
set sagainst tax due in subsequeni tax periods. It further Frovides t
the derogation dres not &pply to autcmatic gaminyg machines the recel
of which can be establizhed with certainty.

co, pursuant o

e PRI
RS auine

Fran-e has failed to incorporate a four-yeer desdliine 1ato itz
legislaticon and applies a genersl derogation that would not permit any
exception. Proceedings have been instituted under Articie 169 of the

Treaty.

Articles 17 to 20 of the Sixth Uirective provide for full deduction of
input taxes on geods and services veed for taxed transactions.

Frerch legislation appears to have departed from that principie by
stipulatine that underiaskings are sntitled to deduct, arnually and for a
period of fifteen vears, only a fraction of the VAT charged on the
purchase or construction of building. if the anrual income from letting
is legs than one fifteenth of the valie of the buildings.

In this connection, &n action was brought before the Court on 18 February
1987 under Artic.e 149 5I the Treaiy.

As provided for in Article 17(7) of the Sixth Directive, Italy consulted
the VAT Conmittee twice on the exclusion for cyclical economic reascas -
Up to 31 December 1985 in the firet instance znd then, followiny an
extension, up to 31 December 1987 - of the right to deduct VAT in respect
of the purchase or imp.rtation of nmotor vehicles of not acre han 2000 cc<
(2500 cc where f tted vith & diesel eagine) and ~Hig purcisse sf fuels and
lubi-icants for use therein.
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B. Refund of VAT to taxable persons not establ ished in the territory of the

1.

country

The aim of the Eighth Council Directive of & December 1979 (1) is to
harmonize the arrangements for the refund of VAT to foreign taxable
persons who are residents of the Community.

A1l the Member States - with the exception of Portugal ¢2), which is
still treated as a non-member country for the purposes of this Directive
- currently apply the refund procedure provided for in the Eighth
Directive.
A report on the application of the Directive - drawn up in accordance
with Article 12 - was transmitted to the Council in November 1985 (33.
It discussed the functioring of the refund procedure and emphasized the
difficulties encountered 1in obtaining tax refunds from the tax

authorities in certain Member States.

In its conclusions, the report nevertheless stated that the refund
procedure was operating in a fairly satisfactory manner in most Member
States but that improvements were needed in those areas whers obstacies,
often of an administrative nature, still seemed to prevent the procedure

from operating smoothly.

It also pointed out, however, that the common refund system remained
incomplete in the absence of any Community provisions determining the
items of expenditure not eligible for deduction of tax and laying down
arrangements for the refund of tax to taxable persons established in
third countries. More recently, the proposal for a Thirteenth Directive
was adopted on 17 November 1984 (4). However, the Council has not yet
reached agreement on the proposal for a Twelfth Directive, which contains
a8 Community list of items of expenditure rot eligible for deduction of

tax.

(1)
(2)

(3)
(4}

OJmn°L 331 of 27 Deceuber 1979, p. 11%
Since 1 January 1988 Portugzl has introduced into its legislation the

refund procedur: envizaged :n the 8th Directive

cont8s158¢« finzl
0J n°L 324 of 21 Kovenber 19864, p. 40
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As & result, the exclusions from the right to deduct tax or from the
right of refund in th.: case of taxshle perscns not established 1n the
territory of the country still wvars sigrificantly and the drawbacks
inherent in this lack <f harmonizatio: remain. The Commission would very
wuch like the Council to act st last on this proposal, the harmonization
of such exclusions also being essential in the context of removal of tax

frontiers planned for 1992.

Finslly, the report seferrrd to certain difficulties encountered in
obtaining tax refunds, particulariy from the Italian tax authorities,
For one thing, it took an ebrormally long time to cbtain refunds and, for
another, the Italian authorities required foreign taxable persons to open
bank accounts in Italy - & requirement not wivisaged in the Eighth
Directive.

The Commission's staff have approached the authorities in Italy on a
number of occasions to urge them to scttle outstanding refund claims. In
view of the fact that refunds sre freguently wade guite some time after
the six-month deadline laid down in the Eichth Directive and although
tha* deadline has been incorporated into Ttzlizn legislation, the
Coumission decided to initiate procezdings against Italy under Article
169 of the Treaty.

More recently, the Itzlian authorities have let it be knowr that & new
decree is to be adopted which will enable foreign texable persons o
obtain VAT refunds by way of direct payments to accounts opened in their

country of residence. This decree should remove if not all the
difficulties encountered by foreign taxable persons, thzn at least those
stenming from the requirement that they olen accounts in Ltaly. This

information was furnlshed by Ttaly in response to the Commission’s
reazoned opinioen.

The problems of delay in c¢btaining refunds have not however yet been
resclved.
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_Speclal gobemy for Lravel agentg

Article 25 stipulates that ﬁamber States are to apply VAT to th

L
operations of travel agents 1in :dcordance with 1ts provisions where
travel agents deal with customers in their oun name and use tha supplies
and  cervices of cther taxable persons in the provision of travel
facilitiss.

ihese two conditions, which must be met before Article Z¢ is applicable,
viz. "where the iravel agents deal in their own name™ and "use the
supplies and servicas of other taxable persons in the provision of travel
facilities™, have been the subject of ausstions regarding interpretation
and of asnalyses carried out by the Cowmission departnents.
With revards *c the first condition, it has been arjued that travel
agents escape all lisbility in providing trevel facilities and that it
can therefore be concluded that they act almost always in the name of
another party. This arcument would not oaly reader Article 24
inoperative but would aiso seem to be contradicted by practice. There
are, in facil, many cases where the travel agent sells i pacsage witnhout
the traveller needing to know who provided the varicus :ervices. In such
cases, the traveller desls salely willy the travel agent, who makes cut a
bill or inveice in his own name. Ik this situation, the travel agent can
Ve pegarded as actine in his own .ame, regardless of who uvitimately
mes the risk of th- contiael Hzing ifmproperly executed.

2EsL

T> ¢ applicable, Artizle 2¢ also rejuires the fravel .agent te "use the
Rdy‘llﬂq and services - ¥ other taxabl.: pers.ns 1 the p:ovision of tiavel
‘ 5. This <.cond cendition, whi B defines “he siope of the
as alsc ewamiced 3 estsbl.sh, firstly, whether chis wording
interpreted 5 regairing the use Ly the trave. syert cf several
zrscns and, se.ondly, how he t-rm "trevel”

1t tha* the us: of at lsasi one

e £ other tan. h € F Z
.:-I.IC’L-.id he defined, TLe VAT Compittez fo
servics supplied by ancther taxable person in respedt of & Journey was

sufficiery for the puiposes of Ariicl Ze.



B

Caiculation of ©_maryin

~ Elcck hooking

Current practic. in the travel sgency and tour operator or does not
~lways permit strict appiicestion of Article 26(2) ;elating te the
xg‘CU! sticr of the travel sgent’s margin, uhere‘ for exa “p‘ a travel
mekes hHlock bookirge of hotel accomcdszion oo airline tickets

thea supplies to di Ifewen' travellers, 1t iz Jdifficul: te

the wargin in relation to any given trip, since the Tcost

e by the travel agent™ covters a1l the block tookings for the
When cconsulted on $this aguestion, the VAT Copwittee took the

view tra* the method »f calculation PF‘VIAFL

preclude deterwinetion of the margin not ftf caci fr
21l transactions on the basis of the same Lorauia
pariod.

- Transactions to be regarded &s for the divect henefst

for 1a Brticle

curing

did not
~znsaction but for
s specific

-y
Pl =)

aveller

the travsl

The <uestion arcse as te whether cerizia costs borne by
agent in providing travel facilitles should be fegardei as transact:ons
which are "forr the 2irect benefit of the travelle ‘he cas¢ in
questiocn was the foliowing : & tour P““dlof estab;‘bhed in & Meanker
State seilg amonag otler things, i thatl Member State.
To sell those lowrs 10 (ou usts Irowm thtf Meroer Stz @u, he operazor
uses the services of travel agenis GLesed  there, paving then a
percentage of the price of each torr so0ld, th_ould the ageut's
; whick ig tased in the countr. in ohich he is =stablished,
4 as & tpransaction for it of Lraveiler
deducted, for ihe :e T

CUrPGR2

paid ! i
margln by a corpresconding ansunt v
to hin on the basis of the Tightn
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Article 2623} stipulates that the taxable mergin is the difference
between the total amcint tc be pzid by the traveller, exclusive of VAT,
and the actuzl cost to the tiavel &age.t of supplies and services
provided by other taxable persons where tiese transactions are for the
direct benefit of the traveller. only a broad interpretation of
Article 26 could, therefore, lend support o the view that the services
rendered by an agency to & tour operator in prospecting for potential
customers are for the direct benefit of the traveller and are
accordingly to be deducted frow the taxable awmount.

Consulted on this matter, a majority of the Committee took the view
that the agency's remuneration was not to be deducted for the purpose
of calculating the tour operator’s wmargin. Furthermore, it was not
necessary to apply the Eighth Directive in this case, since the
remuneration has to be exempted under Article 15(14).

- Package which includes a transaction carried out directly by the travel
agent

The Committee considered that, where travel packages include amounts
representing a remunecration for ransacticns in respect of vhich agents
are to be taxed sepsrately in another Mewber State t(as hotel ouwrzrs,
for exsmple), such amcunts should aot be takea into account in

determining th: margin.

The VAT Committee &also examined two opecial cases involving the
application of Article 26 : the hiriry of villas, and the organization of
language-study trips.

Cur.ent prceediags unler Arcicie 16%

Proseedings were insti.uted under Article 159 against tiree Fember Siates
in respect of the appl.cation of Arti.le 2¢. Th.y were concerned widh @

- Cailure %o apply Art.cle 13(2) (choiging JAT ¢ all 5 pplivs and not on
the wmargin) and tasation of ajen-ies wvhich Lave nither their head
office nor a permane.t establishmert within the territory of the Member
State concertied;
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- exemption of services supplied by travel agents in respect of
transactions in Spain;

- the arrangements for the commission paid by a tour operator to travel
agents in other Member States.

. This last question was examined by the VAT Committee (see point B above :
calculation of the margin - transactions to be regarded as for the direct

benefit of the traveller).
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PART JII

DIRECTIVES PROPQSED OR_ADOPTED ON THE BA:;3IS OF THE SIXTH DIRECTIVE

" A number of articles in the Sixth Directive provide that the Commission will
iay before the Council proposals for resolving certain matters left in
abeyance or for clarifying the inplementing arrangements for certain

provisions.

The First Report mentioned the proposals that were being drawn up or
examined by the Council =zt the time of its publication. In the meantime,
some of them have been transmitted to the Council while others have already
been adopted. This part of the rerort will, therefore, look at how the
situation has evolved in the period since publication of the First EKeport.

In the interests of clarity, the different proposals for directives have
been divided into tiiree cetegories :

1. Directives determining the scope of certain exemptions in respect of
international transactions;

Directives aimed at abclishing double taxation;

28]

3. Other directives amending or supplementing the Sixth Diractive.
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CHAPTER 1

Directives determining the scope of coertain exepptions in respect of
international transactions

A number of directives have been adopted as regards exemptions in respect of
international transactions. some of them have been amended or are at

present the subject of proposals for amendments.

1. Directive determining the scope of ‘Artivle 14¢1)(d)

In determining the scope of Article 14(1)(d) as regards exemption from
VAT on the final importation of certain goods, the Directive (1), adopted
on 28 March 1983, is closely l1inked to the Community &arrangements fer
exemptions from customs duties instituted by Ceouncil Regulation (EEC)
n°918/83 (2). It grants exewmptions notably in respect of the importation
of goods by persons meving from a third country, the importation of goods
acguired by inheritance, school outfits, scholastic materials and other
scholastic effects, and capital goods and other equipment imported on the
transfer of activities. It was axgended in 1985, with the quantity of
fuel admitted tax-free in standard fuel tanks of passenger transport
vehicles travelling within the Community being raised from 200 to 600
litres (3). A proposal was sent to the Council on 10 July 1986 likewise
with a view to raising to 600 litres the quantity of fuel that could be
admitted tax-free in fuel tanks of comwmercial motor vehicles which make
trips between Member States for the carriage of goods (4). A proposal for
a Directive (5) amending for the third time Directive B83/1B1/EEC was
transmitted to the Council on 9 February 1987 in order to take acceount,
among other things, of certain amendments to Regulation (EEC) n°918/83.

(1) Directive 83/181/EEC; 0J n°L 105 of 23 april 1983, p. 38
(2) 0J n°L 105 of 23 April 1983, p. 1
(3) Directive B85/346/EEC; 0J n°L 183 of 16 July 1985

(4) 0J n°C 183 of 22 July 1986, p. 8
(5) 0J n°C 53 of 28 February 1987, p. 7



2.

Directive on tax g;gmp;lgga_ggghlg_j e Conpunity for certain means of
transport temporarily imported into one Member State fron _another

The purpose of this Directive, which was also adopted on 28 March 1983,
is to eliminate the obstacles to the free movement of vehicles registered
in a particular Member State (1). It failed though to tackle a number of
contraints that individuals in the Community find difficult to accept.
In order to improve the situation while, at the same time, responding to
the conclusions of the Fontainebleau European Council and of the Adonninoc
Comuittee, the Commission on 4 February 1987 proposed amendments to the
Directive in the following areas : re-hire of private vehicles, extension
of the period of temporary importation in the case of business ties in
another Member State, extension of the exemption to persons other than
the person who has temporarily imported the vehicle, company cars,
students (2), immobilization sbroad, short-term hire, private vehicles
which have been irretrievably damaged, infringements and sanctions, and
arbitration. The proposed amendments are currently being examined within

the Council.

Directive on_tax exemp!ions wpplicable to permanent imports from a Member
State of the per:ional ) roperty of individuais

This Directive (3), adopted on 28 March 1983, concerns, among other

things, the importation of personal property :

i) in connection with a transfer of residence from one Member State to
another;

ii) on warriage;
i11i) acquird by inheritance and

iv) in connection with the furnishing of & secondary residence

When adopting the Directive, the Council undertook to adopt before
1 January 1986 provisions permitting a substantial relaxacion of the
fortalities relating to the jrantiag of the tax exemptions agreed on. A
proposal along these lines (4), which is also in keeping with the
conclusions of the ad hoc Committee on a People's Europe and with the
White Paper action programme, was sent to the Council on 16 December

1984,

(1)
(23

{3}
(4)

Directive 83/182/EEC; 0J n°L 105 of 23 April 1983, p. 59

The amendments are designed to clarify the previous text, in line with
the judgment by the Court of Justice in Case 249/84 Profant

Directive 83/182/EEC: 0J n°L 105 of 23 April 1983, p. 64

0l n°C 5 of 9 January 1987, p. 2
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The proposal is desigied to incorporate improvements as regards the
periods of wuse pres:ribed by the Directive, certain obligations
subsequent to importation, quantitative limits on vertain goods subject
to excise duties, the inverntory of goods, proof of former residence,
removals involving a nuwber of operations, secondery residences, and
presents given on the occazion ol a marriage. It is currently under
exampination within the Council.

Seventeentlh Directive concerning exewption from VAT on the temporary

importation of guods other than weans of trangport

On the basis of Article 14(1)(c) of the Sixth Directive, this Directive,
which was adopted by the Council on 16 July 1985, concerns the
"{mportation of goods declared to be under tempeorary importation
arrangements, which thereby qualify for exempticn from customs duties, or
which would so quality 11 they were imported from a third country™ (1),
It covers, therefore, a wide range of goods that will now qualify for
exemption when temporarily imported for a period of less than twenty-four
months and provided they remain the property of a person established
outzide the Membar Staie of importation.

(1) 0J n° L 192 of 24 July 1985, p. 10
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CHAPTER I

Directives aimed at abolishing double taxation

Al

Taxable persons : Seventh Directive

This proposal tor & Directive, which was sent to the Council on
11 January 1978 and amended in May 1979, sets out to establish a common
system of wvalue added tax to be applied to works of art, collector's
items, antiques and used goods sold by taxable persons; the aim being to
abolish any residual tax in intra-Comnunity trade.

The First Repcert underscored zthe serious consequences from the
Jurisdictional point of view as well &as for competition and tax
harmonization that failure to agree on the proposal would have. 1In it,
the Commission urged the Council to tzke a decision scon.

Budgetary cbstacles ir some Memb:r States and political obstacles in

others applying wore favourzble arrangements, notably to works of art,
have so far prevented the proposal from being adopted (1),

individuals : Si:teenth Directive

The proposal for a Sixteenth Dire.tive, sent to the Council on 23 July
1984 (2) and amended on 25 March 1984 (2), is designed to do away with
double taxation in the case of used o1 second-hand guods on which VAT has
beenn finally paid and thereby to abclish the cases of double taxation
5till existing in intrz-Community trade.

The Commi-sion withdrew this propusal on 17 November 1937, It plans to
ser.d a new proprsal tv the Council shortly.

0J a°C 22¢ of 23 Augu:t 1984, p. 7

COM{B6)163 final



The Commission amended its proposal extensively in line with Parliament’s
wish that its scope be widered and procedures s.iwplified. The amended
proposal provides fo1  general exewption arrangements applicakle to
imports by individuals of gocds on which Cusmunity VAT has been charged,
except in exceptional cases that sre spelt out (goods deemed to be new,
valuable goods and vekicles not worz than four years old). Frontier
compensation arrangements are proprse:d for such goods, which are excluded
frow the exemption arrangements.

The proposal takes account of the judgment given by the Court of Justice
on 5 May 1982 in case 15/81 Gaston Schul, which was referred to in the

First Report (1J.

Since then, other judgments Ly the Court have clearified, in line with the
broad interpretation placed on it by the Cowmmisziocn, the principles set

out in the first judgment :
- Cose i34/83

Tn its Judgment of 11 December 1984 in Case 134/83 Abbink (27, the
Court ruled that the present stage of Cowmunity harmonization did not
preclude a Member State from prohibiting one of its residents to uss on
its territory motor vehicles adwitted under temporary importation
arrangements. It has made it clear though that, if that dewber &tate
claimed VAT o. such a vehicle, texation must take place having due
regard to the principles laid down in the Gasten Schul judgment;

- Case 47/8B4

In its judgment of 21 May 1985 1i»: Case 47/84 Gaston Schul (33, the
Court ruled that VAT charged by a Member State on the importation from
another Member State of qgoods supplied by a private person when VAT was
not charged on the supply by a private person within the territory of
the Member State of importation must be calculated in such a way &s 1o
take account of the VAT paid in the Mewber Sttate of exportation and
still included in th. value of the product on importation.

(1)
{2)
(3

Sge page 75 of-the First Report
119641 ECR 4097
Not yet published; 0J n°C 144 of 13 June 1785, p. 4
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Again according to this Jjudgment, that amount is equal, in cases in
which the value of the goods has decreas:d between the date on which
VAT was last charged in the Member State «f exportation and the date of
iwportation, tu the sawount of VAT actuall: pzid in the Member State of
exportation, less a fz2rcentage representir.y the proportion by which the
gonds have depreciat-d; in cases 1., which the value of the goods has
ir:reased over that same period, it is equal to the full amcunt of the
VAT actually paid in the Member Ztate of exportation;

- Cese 39/85

I its judgment of 23 January 1786 in Case 39/B5 (1) the Court ruled
that "for the purposes of applying Article 95 of the EEC Treaty where
value added ta- is levied on the importation of goods by a non-taxable
person, no distincticn should be mzide according to whether or not the
transaction giving rise to the importation was effected for wvaluable
consideration™.

The Commission published in the 0fficial Journal of the European
Commmunities on 21 January 1986 (2) a communication about the Court's
decisions of 5 May 1982 and 21 May 1985 (the Gaston Schul cases). 1In
it, the Commission set out the conclusion which it had drawn from these
cases and drew the piblics' attention to its policy in this matter. It
also stressed :hat ii was watching with particular atientien to ensure
that the Couri's de:isions in this field were applied by national
administrations.

This ruling, derived from Article 946 of tlie Treaty, was not imwedlacely
implemented in most Member State: snd has still not been fully applied
in some of them. Accordingly, the Coumissin has been obligeud to
initiate a certain nuaber ¢f pro.edures u.der hrticle 149.

i1) N:L_yét'pnblishcd in the European Court Re} orts;
0J n°C 77 of 5 April 198¢, p- B
(23 03 n®°C 13 of 21 January 1984, p. 2
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CHAPTER 11T

Other directives amending or supplementing the Sixth Directive

A. Directives adopted

. Tenth Directive of 31 July 1984 : Application of VAT to the hiring out

of movable tangilble property

As indicated in the previous chapter (Part II, Chapter III), the Tenth
Directive (1) is intended to preclude non~taxation in the case of the
hiring out of movable tangible property by providing that the place of
taxation for such transactions is the Member State in which the
customer is established. In accordance with the general principle
laid down in Article 9(i), the means of transport excluded from the
scope of the Directive are still to be taxed at the place at which: the

supplier is established.

“hirteenth Directiv: of 17 Novamber 1985 kefund f VAL to ta:.able
persons in third counfries (2)

pursuant to this Directive, the principle of VAT refunds for taxable
persons not established in the territory of the Community will become
compulsory as from 1 January 1988. Member States will, however, still
be free to determine the arrrangements for subwitting applications and
for making refunds, although the latter may not be granted under
cenditions more favourable than those applied to Commuiity ta:iable
persons. In addition, Member States will be able to make refunds
conditional on observance of the principle of reciprocity.

The proposal, uwhich was sent to the Counc:1 on 19 July 1982 and
amended in July 1983, was adopted only after lengthy discussions
within the Council made necessary in particular by the fact that no
agreement could be reached on a list of items o: expenditure not
eligible for a refund.

(1) 07 n°L 208 of 3 August 1984, p. 58
(23 0J n°L 224 of 2% November 1986, p. 40

n
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B. Proposals bhefore the Zouncil

1. BPropesal for a Twclifth Wlvecilve on expendituie noi zlicible for
deduction of VAT,

This propesal, which was laid before the Council on 2% January 19832
(1) and amended on 23 February %84 (2) has not vet been adopted by
the Council. Some delegations feel that the axclusions provided for
are too wide-ranging, while others sre opposed fo ite very purpese in
spite of the mandatory nature or Article 17(s) of the Sixth Dirzctiva.

2. Proposal for an_Eighteenth Directive on the sbul v of certain
derpgations provided for in Article 28(33 of the Sixth Directive

s proposal for

On 4 December 1984 the Commission sent to the Couscil
T noderogetions

ann Lighteenth VAT Directive on the abolation of ce
provided for in Article 28(3: of Directive 77°338/FEC
The Economic and Zocial Committee endorsed the propocal on 3 July 19835
(4). While Pariizume: is ewensblie te the principls underlying
the proposal, put forwsrd ¢ number of amendaernts in 1ts cofinion dated
& April 1987 15), I , the amendments consist of charges to the
proposed timetable fo ‘ehing the de -ogat-f ne and of ta inclpsion
in the proposal of & n~umber of derogaticns that Parliament facls
should be discontinued with 3 view o the removal of tax frontiers by
37 December 1992.
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With regard to authirs, artists and performers of works of art, the
Commission agreed, by way of comprewmise, to retain the present text of
poeint 2 in Annex F of the Sixth Directive, which allows & transitional
deregation [rom the principle of taxation.

4. Proposal for & Dipreridive ¢ir the special scheme applicuble to small and

Godivg-sized busipes:ses

On the basis of the report it sent to the Council in November 1982
(1), the Comnmission proposed o the Council on 9 Octcber 1986 a
Directive aimed at simplifying and relaxing the arrangements for small
and medium-sized businesses (23,

The proposal desls with two particular points, viz. the exemption
arrangements and a simplified scheme.

The exemption arrangements provide for a compulsory exemption fixed at
10 000 ECU and an optional exemptioa of 35 000 ECU.

The proposal azlso sllows swmall businesses likely to qualify for the
exemption arrangewents to opt for tihe simplified scheme.

The simplified schewe is concerned with the accounting procedures for
enall and mwed um-s5ized businesses with an annual turnover of less than
150 000 ECU, It invludes simplification measures having & beariny on
the chargeablz event and the right to Jdeduct, whici it brings aore
closely into line with coumercial practices 1.gardiu; the charging of
the price eand the pevmeat of ¢ ppliss, aand on the [requency of
returns, which are to be sent in (nnually with advarnce payments baing
ade.

Under the siwplified scheme, Memler States way alss introduce, for
certzin groups of taxable person:z whos: pulchaszes are =zufliciently
homogen-ous in releticrn to thelir "wreoe w0 Y36 -2+ per.entages for

Plevdzring Cadeet Y 1e VAT as & propertion of their tarnover.

{2) 03 n®C 272 of 78 Octcber 1984, p. 17



Member States may, however, retain the special schewes for small and
pedium-sized businesses in accordance with Article .4 provided these
are move favourabl: thar the proposed ccheme and provided Member
States receive Coun:il authorization in accordance with o prescribed
consultation proced.re.

CONCLUSION

buring the period covered by this report, the Commission has pressed
shead with its efforts ito esteblish a more uniform VAT system.

Within the framework of the directives already adopted, the work of
the VAT Committee has made for zowe wmeasure of agreement on a rnumber
of matters relating in particular teo the interpretation of the Sixth
Directive and, as a result, has led to the adoption of majority
gquidelines on provisions as inportant as those concerning liability to
tax in respect of certain servicles, the place of taxation ior supplies
of services, the taxable auount, the treatmernin of subsicles,
cxemptions, &ad the speciel schueme for travel zagents.

~ha VAT Cohmictee has also been casulted on s number of Jccasions by
Mewber 3tates under Article 925 of the =ixth Directive seesing
derogations from c¢zrtsin provisi-ns c¢. tha’ Direc:ive relating o
particular tc the _ingle-taxable-antity conczpt, encluzion from the
right to dedact input tax for cyclicsl economic reasons, and the
simplified scheme f-r swall businesses.

The Coumission is= plersed o nele that the nuwber of 3such
consultations has fallen apprecial ly cotpared with tae peciod covered
by the First Report. However, it “akes the view tha. the work of the
VAT Commitiee on the interpretatic. of Cowwunity VAT provisions should
be stepped up in order to further promote the process of harmonizing
the VAT base.

The Article 27 procedure, und:zr which Mewber States mey intreduce
special meas.res derogating from the 3ixth Directive .n ordeyr to
zimplify the orocedire for charging VAT or to prevent certain types of
tax evasion ..© avo_dance, has been inLoked as oftzn as during the
yreceeding period. Althouyh scwe -f the new rzasures authorized uvnder
this procedure have ELeen Vimited over time, they 3till zdd to the
nunber of derogaticas from the common VAT s,stem. Jonsejuently, the
commission would 1l:ke to see Merber Srates invekirng this procedure
less fraquently, its preference heing for & Community approach to
resolving preblens -ncountered oy thein.

i
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e addition, the Commi n notes that sowe progress has becn made
towards harwonizetion thiough the adopiion of & wumber of directives
by the Council. These concern in particular the place of supply for
the hiring out of movable tangible property, VAT refunds to taxable
cetrsons in third 'ountrles and certain exemptions on importaiion.
Sther pr uh@sala aiwed at clarifying the provisions of the Sixtn
Directive, a" abel.shing dercuations o0 &t laying down a Community
schene [or snall med: mo-siced cusine-ses have In turn been sent to
the Council, w haz not et acted on them. Avare of vLheir
importance for abjective te be - :hievzd, the (Coumission has
intentionally inc heln in 1ls Whire Paper action programme for
completing the int rral oarket alongsic: the specific messures Lo be
Lo 1992,

&.n*'
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3ince completion of this report, new pzoposals were pre:z:nted te the
Jouncil on 7 Augusi 1987 These propovals, along vith those already
being examin.d, set out all the weasur:s which muz: be success ully
implemented :f the ronditions pecessary for conpletion of the int:rnal
wriarket are to be we ;.

a3 regepds V/ I, the folleosing jro, ozals leve -een male

a proposal concer Jdng the appro.inwstics of .ates (003

A prupcsal insbtititing a prooes: of cwoavery.ince of rates (1)
= proposal supplomenting the ¢ .amon oyster of value zided tax and
anending the Sixth Directive (2.,

A working deocument sent Lo the Ccuncil on the same date provides for
~he introduction of a VAT clearin< mechanism .or intra-Coumunity csales
'3). This mechanise is iitended t . ensvie th_t Mewb r States ceniinue
o receive tle reve e to whicl tley are enti:led.

(15 0J n°C 253 of 18 Sept:mber 1987, p. 2 and I
(23 03 n°C 252 of [2 3Sept:uber 1987,}.
(3) COM(873323 finil 2
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The proposal for a Directive on the VAT arrancenents applicable to the
tranzport of persons which was elzo prrvided for in the White Paper
sction programme, will be sent to the Council at a later date.

ne Commission takes the view that closer alignment of indirect tax
ates, especially VAT rates, ‘s 8 pecessary prersequisite for
iswantling internzl frontiers within the Community and for
sstablishing a Community-wide market that will operate as a genuine
national market. It would stress thet these objectives can, however,
be achievsd orly if the preposals for Directives sent by it to the
Council in Auqust 1987 under its White Faper sction programme for
completing the internal market are zdopted. It expacis, therefore, to
receive the support of &ll the Comuunity institutions for the
successful performance of this task, which 1is in response to the
policy decisions taken by the Heads of State or Governwent of the
Mepber States and to the ratificaticn by national parliaments of the
Single European Act, which entered into force on 1 July 1987.
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ANNEX

Judgments delivered by the Court of Justice
up to 31 December 1988

Although the second report on the application of the Sixth VAT Directive
covers only the period up to 30 June 1987, the Commission feels that it

woiild be expedient to attach this brief summary of the recent judgments

by the Court of Justice that have a bearing on the report.

In its judgment of 4 February 1988 in the Case 391/85 (1), the Court ruled
that, by in practice retaining, under the Law of 31 July 1984, the Llist
price as the basis for the taxation of new saloon cars and estate cars,
the Kingdom of Belgium had failed to take the measures necessary to comply
with the Court's judgment of 10 April 1984 (see pages 10 and 26 of the

report).

In its judgment of 23 February 1988 in Case 353/85 (2), the Court held
that, by exempting from VAT supplies of goods (e.g. corrective spectacles
made by registered opticians) unless such goods were supplied as an
integral part and included in the price of the service, the United Kingdom
had failed to fulfil its obligaticns under Article 13(AY(1)(c) of the Sixth

Directive (see page 32 of the report).

(1} 0.J. No. C 63 of 8 March 1988, p. 5

(23 0.J. No. £ 74 of 22 March 1988, p. 6



In its judgment of 25 February 1988 in Case 299/86 (reference for a
preliminary ruling)(3), the Court made it clear that the Gaston Schul

and ensuing judgments laid down the general principle that an individual
should not have to suffer double taxation and were, therefore, also
applicable even where goods had been acquired from a taxable person.

It ruled that Article 95 of the EEC Treaty must be interpreted as meaning
that, upon the importation of goods from ancther Member State by an
individual which had not qualified for relief on exportation or for tax
exemption in the importing Member State, the VAT charged on importation
must take into account the residual amount of VAT paid in the exporting
Member State and still included in the value of the goods at the time of
importation, so as to ensure that the residual amount of such tax was

not included in the basis of assessment and was deducted from the VAT
payable upon importation (see pages 51 and 52 of the report),

As regards penalties, the Court also made the point that imports must be
accorded the same treatment as similar transactions within the territory
of the country and that, accordingly, national legislation which penalized
more severely offences involving payment of VAT on domestic transactions
was incompatible with Article 95 of the EEC Treaty in so far as that
difference was disproportionate to the difference between the two categories

of offences.

In its judgment of 3 March 1988 in Case 252/86 (reference for a preliminary
ruling) (&), the Court held that Article 33 of the Sixth Directive was

to be interpreted as meaning that, as from the introduction of the common
system of VAT, Member States were no longer entitled to impose on the
supply of goods, the provision of services or imports liable to VAT taxes,
duties or charges which could be characterized as turnover taxes but that

a charge which, although providing for different amounts according to the
characteristics of the taxed article, is assessed exclusively on the basis
of the placing thereof at the disposal of the public, without in fact taking
account of the income which could be earned thereby, may not be regarded as
a charge which can be characterized as a turnover tax.

(3) 0.J. No. C 74 of 22.3.1988, p. 13

(4) 0.J. No. C 78 of 25.3.1988, p. 4



in its judgment of 8 March 1988 in Case 102/86 (reference for a pre-
Liminary ruling) (5), the Court held that the exsrcise by the Apple
and Pear developmert Council eof its funczions pursuani to Article 3
of the Apple and Pear Development {ouncil Order 1980, S.I. No 623 (as
amended by the Apple and Pear Development Council (Amendment) Order
1980, S.I. Nc Z001) and the imposition on grewers pursuant to Article
9(1) of an annual charge for the purpose of enabling the Development
Council to meet adnimistrative and other expenses incurred or to be
incurred in the exercise of such functicns did riot constitute “the
supply of ceivernnannn services effected for consideration” within the
meaning of Article 2 of the $ixth Directive (see page 17 of the reporti.

In its judgmeni of 8 March 1988 in (ase 165/86 (reference for a pre-
Liminary ruling) (é),the Court ruled that, where an employer who was
subject to the rules on VAT, by agreement with one of his employees
and another taxable person (a supplier), had goods supplied at his own
expense to that employee who used them exclusively for the purposes
of the employer's business and the employer received from the supplier
invoices for those goods charging VAT on them, the provisions of
Article 11(1)(a) of the Second Directive and of Article 17(2)(a) of
the Sixth Directive must be interpreted as meaning that the employer
could deduct the VAT thus charged to him from the VAT which he was
tiable to pay (see page 39 of the report).

In its judgment of 24 May 1988 in Case 122/87 (7), the Court ruled that,
by exempting from VAT the services provided by veterinary surgeons in
the exercise of their profession, the Italian Republic had failed to
fulfil its obligations under the Sixth Directive (see pages 31 to 33 of

the report).

(5) 0.J. No. C 89 of 6 April 1988, p. 8
(6> 0.J. No. € 90 of 7 April 1988, p. 5

(7Y 0.J. No. C 156 of 15 June 1988, p. 5



- & -

In its judgment of 21 June 1988 in Case 415/85 (8), the {ourt ruled that,
by continuing to apply a zero rate of VAT to supplies of electricity
included in item (xx}(a) of the Finance Act 1985 in so far as it was not
supplied to final consumers, Ireland had contravened the provisions of

the Sixth Directive.

In its judgement of 21 June 1988 in Case 416/85 (9}, the Court held that,
by continuing to apply a zero rate of VAT

- to supplies to industry of water and sewerage ssivices (emptying
of cesspools and septic tanks) including in Group 2 of Schedule
5 to the Value Added Tax Act 1983, in so far 3s they were rnot
supplied to final consumers,

- to news services included in Group 6, in so far as they were not
provided te final consumers,

- to supplies of fuel and power including in Group 7 and protective
boots and helmets included in Group 17, in so far as they were not

supplied to final consumers,

- to the provision of goods and services included in Group 8 in relation
to the construction of industrial and commercial buildings and to
community and civil engineering wordks, in so far as they were not
provided to final consumers,

the United Kingdom had contravened the provisions of the Sixth Directive.

In a judgment of 21 June 1988 in Case 257/86 (10), the Court held that,
by adopting and maintaining in force legislation under which exemption
from VAT was not granted in respect of all imports of free samples of
Low value and which lacked clarity and precision with regard to the
exemption of certain imports of such samples, the Italian Republic had
failed to fulfil its obligations under Article 14 of the Sixth Directive

{see pages 36 to 3& if the report).

(8) 0.J. No. C 190 of 19 July 1988, p. 11
(9 0.J. No. C 190 of 19 July 1988, p. 11

(10) 0.J. No. € 190 of 19 July 1988, p. 12



In its judgment of 28 June 1988 in Case 3/86 (11), the Court of Justice
ruled that, by fixing in relation to VAT under the flat-rate scheme for
farmers the flat-rate compensation percentages at 15 % and then 14 %

for the beef,pigmeat and unconcentrated and unsugared fresh milk sectors
from 1981 and 1983 respectively and by providing that flat-rate compen-—
sation percentages should apply to supplies and services intended for
flat-rate farmers, the Italian Republic had failed to fulfil its
obligations under the Treaty and Article 25(3), (5) and (8) of the Sixth

Directive.

In its two judgments of 5 July 1988 in Cases 269/86 and 289/86 (references
for preliminary rulings) (12), the Court ruled that Article 2 of the
Sixth Directive had to be interpreted as meaning that no liability to

VAT arose upon the unlawful supply of drugs effected for consideration
within the country in so far as the products in question were not confined
within economic channels strictly controlled by the competent authorities
for use for medical and scientific purposes (see page 17 of the report),

In its judgment of 6 July 1988 in Case 127/86 (references for a preliminary
ruling) (13), the Court ruled that the Sixth bDirective prevented a Member
State from levying VAT on a motor vehicle which was owned by an employer
established in another Member State where VAT had been paid and which was
used by a frontier-zone worker residing in the first Member State for the
performance of his duties under his contract of employment and, secondarily,
for leisure purposes (see pages 36 to 38 of the report).

(11 0.J. No. C 199 of 29 July 1988, p. 9
(12) 0.J. No. € 211 of 11 August 1988, p. &

13 0.J. No. € 211 of 11 August 1988, p. 6



In its judgment of 12 July 1988 in Joined Cases 138 and 139/86
(reference for a preliminary ruling} (14), the court held that:

1. Article 27(1) of the Sixth Directive permitted the adoption of
a measure derogating from the basic rule set out in Article 11
A.1(a) of that Directive even where the taxable person carried
on business not Wwith any intention of obtaining a tax advantage

but for commercial reasons.

2. Article 27(1) of the Sixth Directive permitted the adoption of a
derogating measure, such as that at issue in the main proceedings,
which applied only to certain taxable persons amongst those
selling goods to non-taxable resellers, on condition that the
resultant difference in treatment was justified by objective
circumstances (see page 11, point (b), of the report).

In its judgment of 14 July 1988 in Joined Cases 123/87 and 330/87 (reference
for a preliminary ruling) (15), the Court ruled that Article 18(1)(a) and
Article 22 (3) (a) and (b) of the Sixth Directive allcwed Member States to
make the exercise of the right to deduct dependent on the holding of an
invoice which must contain certain particulars which were needed in order

to secure the collection of VAT and the supervision thereof by the tax
authorities. Such particulars must not, by reason of their number or
technical nature, make it practically impossible or excessively difficult

to actually exercise the right to deduct (see pages 39 and 40 of the report).

(14y 0.J. No. € 205 of & August 1988, p. 5

(15) 0.J. No. € 222 of 26 August 1988, p. 3



T drs judement of 21 Seprember 1988 in Lase 5C/87 (16}, the {ourt ruled
that, oy invroducing and ssintaining, in disregard of the provisions of
the Sixth birective, fiscal rules restricting tone right of undertakings
whiss: ‘et builrings that they had purchased or constructed to deduct the
VAT paid on inputs where the return from those buildings was less than
fifteenth of their value, the French Republic had failed to fulfil

one

its obligations under the Treaty (see page 39, point A 2, of the report).
on 27 Ociober 1988, the {ourt remcoved from its register Case 103/87,
Italy having anended its legislation so as to provide for exemption (see
page 3%, point (b}, of the report).









