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The following observations are based on extensive academic research over a number of years in the areas of tax planning and tax advisors. We draw on several interview based studies conducted in the UK, Ireland, the US and the Netherlands. The observations relate to several assumptions on which the consultation is based and which bear closer scrutiny and additional research, addressing the following three broad areas of the consultation:

1. The need for EU Action

2. The different options identified, in case EU action is appropriate

3. The key design features of a possible disclosure regime


1. The need for EU Action:
The market for tax advice across member states is dynamic and heterogeneous and the case for EU action to impose standardised regulatory obligations in the context of ‘aggressive tax planning schemes’ is not entirely clear. Any action will need to take into consideration the following factors:

1.1 The work of tax advisors 
The work of tax advisors is diverse and includes:
· Compliance work – preparation and filing of relevant returns and documents, advocacy and negotiation work on behalf of clients in their dealings with the relevant tax administration(s);
· Advisory work – evaluating options available to taxpayers in relation to mitigating their tax obligations either within a national (domestic) setting or internationally, advising on the legality and risks of particular courses of action. 

Tax advisory firms service a spectrum of clients from individuals through small and medium sized enterprises to very large, multinational enterprises. There is also a range of specialisation among tax advisory firms, from the general practitioner that provides advice across the whole suite of applicable tax and ancillary obligations to highly specialised firms that advise only on specific types of taxes and within that even specific instances of tax liability (for example taxation of internationally mobile employees).  

1.2 Diversity of expertise
Tax advice is provided by a range of practitioners. Most commonly tax advisers will hold qualifications in either tax, accounting or law , but this is not necessarily the case. In some jurisdictions formal qualifications are not required and tax advice can be provided by unqualified practitioners, ie without professional qualifications, for example former tax authority employees. In addition, tax advice may be provided as an ancillary activity in conjunction with provision of other forms of professional advice such as financial advice. Importantly, taxpayers do not necessarily take advice from a single advisor and may use a range of advisors depending on the purpose of the advice. 

1.3 Geographical location of tax advisors
The advent of internet based advisory services means that taxpayers no longer need to rely on physical interaction with tax advisers and are no longer restricted to using advisers from their own jurisdictions. 

1.4 National regulatory frameworks
Tax advisers in Europe are subject to highly different regulatory frameworks. Variances in practices include, but are not limited to:
· Whether formal registration is required for tax advisers;
· If formal registration is required, the conditions for qualification as a registered tax adviser;
· The extent to which the activities of tax advisers, registered or otherwise, are monitored and by which body;
· The sanctions for misconduct;
· The existence of a code of ethics or conduct for tax advisers;
· Requirements as to membership of professional bodies such as national practitioner associations, Europe wide (eg Confédération FIscale Européene (CFE)) or international (eg Association of International Accountants);

 [For a discussion of the regulatory environment of tax advisors in four EU member states see the FairTax discussion paper ‘Regulating Tax Advisers: A European Comparison of Recent Developments and Future Trends’ available at http://umu.diva-portal.org/smash/record.jsf?pid=diva2%3A1055242&dswid=130 ]

1.5 Other features of national settings
In addition to differing regulatory frameworks, there are significant cultural and social differences in the way in which taxpayers and their representatives interact with their respective tax authorities. In some jurisdictions advisors experience close and collaborative working relationships with tax authorities to mutual benefit, whereas in others there is a more adversarial and combative approach. Enforcement of additional regulatory requirements in the form of mandatory disclosure or other sanctions is likely to play out differently in these different settings. Whilst recognising that there is considerable political will in favour of immediate action, much more work is required to establish what would work across borders before EU wide regulatory changes can be implemented.

1.6 Ambiguity and translation difficulties
The work of the OECD in relation to Base Erosion and Profit Shifting (BEPS) has brought to the fore significant definitional difficulties. In particular there is no agreed definitions of tax avoidance, aggressive tax avoidance, tax planning, aggressive tax planning, profit shifting etc. Given that proposals to regulate the work and conduct of tax advisers is linked to the perceived need to curtail unacceptable activities, consensus as to the scope of behaviour deemed to be unacceptable is essential. 

Importantly, the consultation document elides the phrases tax evasion and tax avoidance as if these two behaviours are (a) easily identifiable and (b) related. It is important to recognise that avoidance and evasion are qualitatively different and that the former, in particular, is notoriously ambiguous, difficult to detect and open to interpretation. Whether an arrangement of the taxpayer’s affairs is ‘in contradiction with the intent of the law it purports to follow’ (OECD glossary) is in some cases extremely difficult to determine and is a subjective question. 

2. Detecting unacceptable practices

The OECD BEPS recommendations in respect of Action 12 are made in light of a perceived need for increased transparency and providing early warning of unacceptable behaviour to tax administrations. A range of options for obtaining information about tax ‘planning’ schemes includes rulings regimes, additional reporting obligations attaching to specified transactions, surveys and questionnaires to inform risk assessments, voluntary disclosure regimes and cooperative compliance programmes. 

Each of these mechanisms for securing intelligence by tax authorities is incomplete, hence the recommendation for a mandatory disclosure regime. Each of the mechanisms, together with mandatory disclosure, gives rise to important issues related to tax administration competence, resources and confidentiality.

2.1 Competence
There is enormous variation among EU member states in terms of tax authority technical capacity. The provision of rulings in particular requires technical expertise to be directed to adjudicating on the efficacy of arrangements in advance of implementation. 

2.2 Resources
All of the options outlined for detecting unacceptable practices are resource intensive. At a time in which tax authorities world wide are stretched for resources, and some in considerable difficulty, the benefits to be achieved from implementing intelligence gathering in respect of activities that may ultimately be found to be legitimate (given the contested nature of tax avoidance (see 1.6 above) need to be weighed carefully against the resource commitment. 

Regulatory mechanisms designed to detect and deter tax evasion carry clearer benefits for tax authorities in terms of both revenue generation and protection through deterrence. The benefits are not so clear in relation to ‘avoidance’ or ‘planning’. 

2.3 Confidentiality
The value placed on taxpayer confidentiality is an additional source of variation across member states. Protection from inappropriate accusations of misconduct should be provided, particularly in the case of tax administrations with questionable confidentiality practices. 

3. Mandatory disclosure regime: design considerations
The OECD discussion of mandatory disclosure regimes is premised on a number of assumptions that are questionable in practice. The deterrence effect of mandatory disclosure is considered to be significant, as is the impact on the market for ‘schemes’.  Problematic issues include:

3.1 Over-disclosure
The introduction of mandatory disclosure regimes in both the US and the UK caused concerns about over-disclosure i.e. taxpayers and their advisors adopting a risk averse approach and disclosing more arrangements than strictly required. In the case of the US it was suggested  that such action would overwhelm the tax administration to the point where normal operations would be endangered. The range of possible responses to a mandatory disclosure regime will be significant and potentially linked to attitudes towards regulatory regimes more broadly (e.g motivational postures as identified in Valerie Braithwaite’s research in Australia). Thus mischievous over-disclosure could thus be associated with a ‘game playing’ approach to compliance/planning/avoidance. Certainly, the capacity of smaller tax authorities to cope with over disclosure needs to be considered carefully and weighed against the benefits accruing from the additional information. 

3.2 Compliance costs
A requirement to disclose arrangements meeting specified criteria, be they general or specific, will inevitably impose additional compliance costs on both advisors and their clients. Advisors will be obligated to fully explain the consequences of the disclosure requirements which adds complexity to the provision of tax advice. Given that not all ‘schemes’ disclosed will be found to be unacceptable, the benefits of imposing them need to be clear and calculable. This may not be the case, for example, in some of the smaller member states where the implementation of disclosure arrangements may lead to the distortion of markets providing legitimate tax advice.

3.3 Mission creep
In some jurisdictions, for example the UK, the initial design of the disclosure regime prompted disclosure of arrangements that were ultimately found to be unobjectionable. Following subsequent refinement of the regime, the fact of disclosure is now being used as an indicia of unacceptable behaviour, i.e the allocation of a scheme number is taken to be prima facie evidence that an unacceptable arrangement has been entered into for other purposes such as accelerated payments. Ideally this should be avoided if possible. 

3.4 international ‘schemes’
Mandatory disclosure regimes are more manageable at a domestic level, where the boundaries of acceptable behaviour are more clearly defined because only one tax code is involved, and indeed only one cultural and social context. Once international considerations come into play, and tax advisors are faced with a plethora of possible alternative arrangements each with differing tax consequences, it is much more difficult to identify those arrangements that cross the contentious divide between acceptable and unacceptable behaviour. 

4. Conclusion

Tax advisors, in common with other professional service providers and like the taxpayers they work for, vary in terms of their own attitudes towards regulators and it is likely that competent and scrupulous advisors will welcome measures that seek to ‘weed out’ less competent and scrupulous advisors. 

The importance of cost/benefit analysis should not be underestimated.  When it comes to public administration, or initiatives such at this aimed at supporting public, frequently implementation is undertaken with no evaluation methods put in place. In addition to due consideration of the proportionality of mechanisms adopted, consideration must also be given to how their effectiveness can be evaluated on an ongoing basis. 

Extreme care will be needed to clarify and circumscribe key phrases such as ‘aggressive’, and ‘facilitate’, and the framing of any hallmarks leading to an obligation to disclose needs to be carefully considered so as to ensure it captures behaviour that is considered to be unacceptable without being over inclusive. 
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