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CONTEXT

The VAT Committee was set up under Article 398 of the VAT Directive (Council Directive
2006/112/EC of 28 November 2006 on the common system of value added tax) to promote the
uniform application of the provisions of the VAT Directive. It consists of representatives of
Member States and of the Commission.

Because it is an advisory committee only and has not been attributed any legislative powers, the
VAT Committee cannot take legally binding decisions. It can give guidance on the application of
the Directive which is not, however, in any way binding on the European Commission nor on
Member States.

The guidance takes the form of guidelines agreed by the VAT Committee by varying majority:
unanimously, almost unanimously or by large majority.

Majority is constituted as follows:

unanimously/all

almost unanimously

a large majority

— 55" meeting

55t — 75" meeting

15 Member States

14-13 Member States

12-10 Member States

76" — 81t meeting

25 Member States

24-22 Member States

21-17 Member States

82" — 98" meeting

27 Member States

26-24 Member States

23-18 Member States

99"  meeting — 114"
meeting

28 Member States

27-24 Member States

23-19 Member States

115" meeting —»

27 Member States

26-24 Member States

23-18 Member States

Guidelines agreed result from the discussion of a specific issue raised before the VAT Committee
but do not necessarily cover all aspects of the issue mentioned by the heading. Discussion is
conducted on the basis of documents prepared by the Commission services. Since 2013, all
documents are published on the Public Documents Repository — VAT.

Some guidelines have been transformed into legally binding implementing measures based on the
procedure laid down in Article 397 of the VAT Directive. Those measures can be found in the
VAT Implementing Regulation (Council Implementing Regulation (EU) No 282/2011 of
15 March 2011).
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https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02006L0112-20250414&qid=1752566144839
https://circabc.europa.eu/ui/group/cb1eaff7-eedd-413d-ab88-94f761f9773b/library/6a7e9996-0a4f-4050-abf0-6229ca8915e2?p=1&n=10&sort=modified_DESC
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:02011R0282-20250414&qid=1752566336036

Certain guidelines may have been overtaken by time. As some date back quite many years, they
can have been rendered obsolete by one or the other event (legislation, case-law ...). They should
therefore be taken with all the necessary precaution.
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60 20-21 March 2000 TAXUD/1876/2000
61 27 June 2000 TAXUD/1934/00
62 14 November 2000 TAXUD/2306/01
63 17 July 2001 TAXUD/2441/01
64 20 March 2002 TAXUD/2352/02
65 19 June 2002 TAXUD/2390/02
67 — Document A 8 January 2003 TAXUD/2303/03
67 — Document B 8 January 2003 TAXUD/2304/03
69 — Document C 4 June 2003 390 - TAXUD/2337/03
70 25 September 2003 428 — TAXUD/2426/03
75 14 October 2004 480 — TAXUD/1607/05
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83 — Document A 28-29 February 2008 569 — TAXUD/2420/08
83 — Document B 28-29 February 2008 573 — TAXUD/2421/08
86 18-19 March 2009 614 — taxud.d.1(2009)357988
87 22 April 2009 615 — TAXUD/2423/09
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678 — taxud.c.1(2011)280394
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714 — taxud.c.1(2012)97732
715 — taxud.c.1(2012)73142
716 — taxud.c.1(2012)243615
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728 — taxud.c.1(2012)905196
729 — taxud.c.1(2012)916513
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782 — taxud.c.1(2014)137905
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874 — taxud.c.1(2015)4754627
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886 — taxud.c.1(2016)7465801
889 — taxud.c.1(2016)1162824
890 — taxud.c.1(2020)1339908
902 — taxud.c.1(2016)3213107
904 — taxud.c.1(2016)3604550
910 — taxud.c.1(2016)6526943
911 — taxud.c.1(2016)7297391
913 — taxud.c.1(2016)7692140
914 — taxud.c.1(2017)1402399
926 — taxud.c.1(2017)5533687
928 — taxud.c.1(2017)6692583
930 — taxud.c.1(2018)2397450
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938 — taxud.c.1(2018)1844010
940 — taxud.c.1(2018)1835539
949 — taxud.c.1(2018)3869725
950 — taxud.c.1(2018)3518602
954 — taxud.c.1(2018)5913820
955 — taxud.c.1(2018)6540764
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967 — taxud.c.1(2019)3722302
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995 — taxud.c.1(2020)6875829
1043 —taxud.c.1(2023)4439781
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1033 — taxud.c.1(2022)3546849
1034 — taxud.c.1(2022)2315070
1041 — taxud.c.1(2022)3482689
1036 — taxud.c.1(2022)1657365
1044 — taxud.c.1(2023)3629452
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1065 — taxud.c.1(2024)497946
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1075 — taxud.c.1(2024) 794997
1076 — taxud.c.1(2024)800132
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1086 — taxud.c.1(2024)5318839
1100 — taxud.c.1(2025)5015078
1101 — taxud.c.1(2025)7572682
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GUIDELINES RESULTING FROM THE 15T MEETING of 23-24 November 1977
XV/[27/78 (1/2)

I.  QUESTIONS RAISED ON THE INTERPRETATION OF THE SIXTH DIRECTIVE
1.  Questions raised by the United Kingdom delegation

[1)] Is it possible to apply a standard value in respect of the importation and supply of racehorses
and is it possible to exempt racehorse training fees?

[a)] The Committee endorsed unanimously: the position of the Commission’s staff on the questions
raised

— on importation, the application of a standard value would be compatible with Article 11(B)(2)
of the Sixth Directive only where this did not involve a systematic reduction of the taxable
amount;

—  for internal supplies, as for imports, the application of a standard value could not be justified
by using Article 27 of the Sixth Directive unless this was genuinely a case of a simplification
procedure, with no significant impact on the tax due at the final consumption stage.

In this connection it was argued that Article 27 could be invoked to simplify the procedure for
charging the tax on imports or successive supplies, using as a basis the value which the horse would
have on final consumption, i.e. the carcass value. However, the majority of the delegations
questioned the compatibility of this interpretation with the above mentioned provisions of the
Directive.

[b)] The Committee also felt that the exemption of racehorse training fees could not be justified by
Article 13 (Exemptions within the territory of the country). However, certain delegations, subject
to carrying out an examination in greater depth, would not be opposed to the idea that the provisions
of Article 28(3)(b) (Transitional provisions) could, if necessary, permit such an exemption to be
retained where racehorse training was regarded as a profession.

[c)] The majority of the delegations were doubtful as to the compatibility with the Directive of
arrangements permitting application of the scheme for farmers to racehorse training.

[2)] Right to exempt supplies of gold coins

Further consideration of this point will be necessary. Many participants felt that under the Sixth
Directive all gold coins were taxable, but it was also found that certain Member States were
interpreting Annex F to mean that it permitted Member States which applied the exemption to
continue to do so under existing conditions.
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GUIDELINES RESULTING FROM THE 15T MEETING of 23-24 November 1977
XV/[27/78 (2/2)

[3)]1 Scope of the right of option provided for in Article 13(C) and Annex G to the Sixth VAT
Directive with respect to clubs and associations

It was not possible to examine this point owing to lack of time.
2. Question sent in by the office of the Italian Permanent Representative

Tax treatment of monetary compensatory amounts (MCAS)

Discussion provided an opportunity for several delegations to outline the legal, administrative and
common agricultural policy problems posed by the inclusion of MCAs in the taxable amount.
However, a tentative examination of the question made it clear that even when these amounts were
taxable and taxed in the Member States, the dangers of distortion of competition were virtually nil
when the transaction was a sale to a taxable person, though this might not be the case for
non-taxable persons or flat-rate farmers.

The Committee will re-examine this question in the light of the arguments put forward on the
subject at this meeting.
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GUIDELINES RESULTING FROM THE 2N° MEETING of 13-14 June 1978
XV/227/78 (1/2)

I.  QUESTIONS RAISED ON THE INTERPRETATION OF THE SIXTH DIRECTIVE

4. Question from the United Kingdom delegation concerning the scope of the right of option in
Article 13(C) and Annex G to the Sixth Directive with regard to clubs and associations

It was noted that, during the transitional period, the situations could vary from one Member State to
another with regard to the activities of clubs and associations referred to in Article 13(A)(1) at (f)
and (m), because they were covered both by Annex E (possibility of continuing to tax) and by
Annex G (possibility of retaining the right of option), but that for those activities coming under
letters (I) and (0), there was only one possibility, since exemption must be provided for as soon as
the directive was implemented.

In addition, with regard to the treatment, on the basis of Article 13(A)(1)(1), of employers’
associations, it was noted that this question linked up with that concerning the interpretation of the
words “of trade union nature” used in this clause of the directive, a question which would be on the
agenda of the next meeting.

5. Problems in connection with the application of the common method for calculating the VAT
rate in agriculture (Article 25 of the Sixth Directive and Annexes A, B and C)

a)  Terms used for the method of calculation:

The Committee agreed that the definitions used in the SOEC’s agricultural accounts should be those
used for the method of calculation.

b)  Services supplied listed in Annex B:

There was near unanimity in the Committee in favour of the exclusion from data research — solely
for the purposes of the implementation of the common method of calculation — of data concerning
“hiring out for a agricultural purposes, of equipment normally used in agricultural, forestry or
fisheries undertakings” and “technical assistance”.

c)  Nature of packing and storage services for agricultural products:

The Committee agreed unanimously that the nature of the services in connection with Annex B
should be determined on the basis of the following distinctions:

1. Packing and storage by the farmer of agricultural products belonging to him: services
included in the delivery price of agricultural produce;

2.  Packing and storage by the farmer on behalf of others but using facilities related to his own
requirements: agricultural services;
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GUIDELINES RESULTING FROM THE 2N° MEETING of 13-14 June 1978
XV/227/78 (2/2)

3. Same supplies of services on behalf of others but with facilities exceeding those normally
used by the farmer: this work would not constitute supplies of services.

d)  References to the activities defined in Annexes A and B

The Committee agreed unanimously that final production and total inputs referred to in Point I(1)
and (2) of Annex C, were, as for gross fixed asset formation, those in connection with the activities
listed in Annexes A and B.

e)  Products deriving from the processing activities referred to in PointV of Annex A and
referred to again in Annex C(1)(1)

Nearly all the members of the Committee acknowledged the difficulty of identifying the production
in question.

f)  Accounting data concerning fishing

A majority of the delegations stated that there was no problem in their respective countries
concerning these data, either because the data could be supplied or because the normal scheme was
applied in this sector.
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GUIDELINES RESULTING FROM THE 3R° MEETING of 28 June 1978
XV/226/78 (1/1)

Il. QUESTIONS FROM THE FRENCH DELEGATION CONCERNING THE TAXABLE
AMOUNT FOR TRAVEL AGENTS

The French delegation raised the problem of how to interpret Article 26 as regards determining the
taxable amount for the supply of services by travel agents.
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GUIDELINES RESULTING FROM THE 4™ MEETING of 9-10 November 1978
XV/339/78 (1/1)

Il. MATTERS RAISED CONCERNING THE INTERPRETATION OF THE SIXTH
DIRECTIVE

Matters raised by the Belgian delegation concerning the interpretation of the concept “of a
trade-union nature” referred to in Article 13(A)(1)(1)

Most of the delegations preferred a broad interpretation of the concept that covered both workers’
and employers’ associations.

As for the general scope of the exemption provided for in Article 13(A)(1)(1), the Committee was
of the unanimous opinion that this would not ipso facto confer the status of taxable person on the
bodies referred to, the only criterion determining their tax status being that set out in Article 4,
which stipulates that, to be regarded as a taxable person, a person has to carry out an economic
activity.

However, the Committee had to acknowledge that reference to the concept of economic activity
resulted in non-taxation of the services referred to in Article 13(A)(1)(1), and this in various ways
depending on whether the concept was interpreted in a broader or narrower fashion by the Member
States and whether it covered all or only some of the activities of the bodies referred to.

In view of the position adopted by several delegations it was agreed to pursue examination of this
item with the aid of a memorandum.
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GUIDELINES RESULTING FROM THE 5™ MEETING of 14-15 June 1979
XV/196/79 (1/2)

Il. MATTERS RAISED CONCERNING THE INTERPRETATION OF THE SIXTH
DIRECTIVE

1. Matters raised by Denmark concerning the exemptions referred to in Article 15(10):
exemptions granted under diplomatic arrangements

In order to permit an exchange of information and to establish whether there was a need for
harmonisation in this field, the Chairman asked the different delegations to furnish him with replies
to a questionnaire which will be drawn up with this end in mind.

2. Matter raised concerning. the taxable person status of lawyers, etc.

The question had been raised, in the context of own resources, as to whether certain professions
whose members had power to draw up documents in the exercise of a public office (e.g. lawyers)
were taxable persons (with or without exemption) for the purposes of VAT.

Most delegations felt that the persons concerned were members of the liberal professions and were
therefore subject to VAT in respect of all their activities. However, services supplied by them could
be exempted during the transitional period pursuant to Article 28 and Annex F.

3. Matter raised by the United Kingdom delegation concerning the services of consultants,
engineers, etc and data processing and the supplying of information (third indent of
Article 9(2)(e))

Virtually all the delegations were of the opinion that the mention of consultants, etc. under this
provision did not mean that the services referred to had to be supplied by persons who were
members of such professions.

On the second matter of whether or not the supplying of information was necessarily linked to data
processing, virtually all of the delegations again replied in the negative. Consequently, any services
relating to the supplying of information for consideration must be subject to tax by virtue of the
provisions of Article 9(2)(e).

4. Matter raised by the French delegation concerning the hiring of stands at exhibitions

Almost all the delegations decided that the hiring of stands at exhibitions should be considered as
such for the purposes of Article 9 (place of supply of services).
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GUIDELINES RESULTING FROM THE 5™ MEETING of 14-15 June 1979
XV/196/79 (2/2)

5. Matter raised by the Italian delegation concerning the tax treatment in Member States of the
purchase or importation of vessels intended for breaking up

In view of the positions adopted by the delegations, it was agreed to continue discussion of this
matter at a later meeting.
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GUIDELINES RESULTING FROM THE 6™ MEETING of 9-10 January 1980
XV/9/80 (1/4)

. MATTERS RAISED CONCERNING THE INTERPRETATION OF THE SIXTH
DIRECTIVE

A. Matters raised, in the context of determining the VAT base for own resources purposes,
concerning

a) the scope of the exemptions laid down in Article 13(A)(1)(m) and (n) (“certain services
closely linked to sport” and ““certain cultural services’)

The conclusions drawn by the Committee were as follows:

1.  the services exempted under Article 13(A)(1)(m) and (n) are indeterminate;

2. under points 4 and 5 of Annex E to the Directive, Member States may, during the transitional
period referred to in Article 28(4), subject to tax the services exempted under

Article 13(A)(1)(m), and (n);

3. it will therefore be impossible to lay down any parameter allowing financial compensations to
be determined so long as there is no list of exempt services.

b)  the scope of the exemptions laid down in Article 13(A)(1)(b) comparable social conditions

The conclusions drawn following discussion of this matter were as follows:
1. under Article 13, the services supplied by “public” hospitals are in any case exempt;

2.  the services supplied by “private sector” bodies providing care under social conditions
comparable to those of the public sector are also exempt; such conditions should be
determined for each Member State — on the basis of answers to a questionnaire, for example —
if it is wished to establish precisely what private sector services qualify for exemption;

3. other services should be subject to VAT, but may be exempted pursuant to Article 28(3)(b)
and Annex F.
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GUIDELINES RESULTING FROM THE 6™ MEETING of 9-10 January 1980
XV/9/80 (2/4)

c)  The system applying in Member States regarding the private use of passenger cars

So as to allow the Committee on Own Resources to obtain a more accurate picture of the situation
in Member States in this area and to seek a Community solution for determining the oven resources
basis, possibly by fixing a standard percentage to convert the private use of passengers cars forming
part of a company’s assets, the delegations were asked to telex the Directorate-General for Budgets,
by 15 February at the latest, a brief outline of the arrangements in force in their respective countries
for taxing the private use of such cars and the relevant proportion of fuel, stating the approximate
percentage put on private use in relation to such expenses as a whole.

d)  Taxation of transactions concerning gold other than gold for industrial use

During the first exchange of views the Committee reached the following conclusions:

1. Gold pieces

Several Member States exempt the supply of gold pieces which are legal tender in their country of
origin because they took the view that these represented gold for investment purposes covered by
point 26 of Annex F. One delegation wondered if collectors’ items could be exempted under
Article 32.

Most of the delegations were, however, in favour of taxing such transactions basing their
interpretation on a strict application of Article 13(B)(d)(4).

2. System applicable to agents

The conclusion was drawn that those Member States availing themselves of the option provided for
in Article 28(3)(e), which allows derogation from Article 5(4)(c) in particular, should only tax the
agents’, commission even where it concerns transactions which are exempt or are carried out by
non-taxable persons.
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GUIDELINES RESULTING FROM THE 6™ MEETING of 9-10 January 1980
XV/9/80 (3/4)

3. Double charge to VAT

The Committee found that, where a private person sold gold acquired VAT-paid to a taxable person
who then resold it to another private person, a double charge to VAT could indeed result, but that
this particular situation should rather be regarded as a distortion of competition. The Committee
was obliged to conclude, however, that gold transactions should in all cases be taxed in accordance
with the Sixth Directive, with the possibility of maintaining the exemption provided for in point 26
of Annex F. The possibility of regarding resold gold as second-hand goods was raised, although the
proposal for a Seventh Directive did not cover such transactions.

e) Scope of point19 of Annex F (supplies of some capital goods after the expiry of the
adjustment period for deductions)

Almost all the delegations took the view that supplies of movable capital goods after the adjustment
period should be made subject to the tax and that exemption could be granted only within the
framework of Annex F. Two delegations, however, felt that supplies of such goods could come
under Article 32.

The Committee also stated its position on the more general problem of what legal basis should be
applied for the purposes of own resources and in particular of financial compensations where two
provisions of the Directive could be used as a legal basis to cover the same situation and where only
one of the two provisions gave rise to compensation. Almost all the delegations stated that, in such
circumstances, it would seem equitable to apply the legal basis that gave rise to compensation,
which in this particular instance meant Article 28 and the Annexes relating to it.

B. Matter raised by the Italian delegation concerning the tax treatment in Member States of the
purchase or importation of vessels for breaking up

Almost all the delegations took the view that, under the provisions of Article 15(4) and (5), supplies
of vessels for breaking up could be exempted, stating that such exemption was granted de facto if
not de jure in their own countries.

The Chairman reserved the Commission’s position regarding, firstly, the rules to be applied to such
supplies, which in his view (he announced that he intended to consult the Legal Service on this
question) should be taxed in accordance with the Sixth Directive and, secondly, the possibility of
granting exemption on the basis of Article 27 (simplification procedures).
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C. Matters raised by the Danish delegation concerning the amendment of Article 11(B)(2) so as
to take account of the new Requlation on the valuation of goods for customs purposes

Several delegations felt that this problem should be examined by Working Party No 1 on the basis
of a Commission staff paper and the draft of the new Regulation on the valuation of goods for
customs purposes. However, they stated from the outset that, for legal reasons, the reference to
Regulation No 803/68 could be amended only by a new Directive applying solely to VAT.
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GUIDELINES RESULTING FROM THE 7™ MEETING of 4-5 March 1980
XV/85/80 (1/1)

. MATTERS RAISED CONCERNING THE INTERPRETATION OF THE SIXTH
DIRECTIVE

The scope of the exemptions laid down in Article 13(A)(1)(1)

The Committee drew the following conclusions

1. All the delegations were theoretically in favour of taxing individualisable transactions carried
out on behalf of a member rather than in the collective interest.

2. The majority of delegations considered that the activities of such organisations which had the
protection of collective professional interest as their aim were outside of the scope. But it was
stressed that there was no right to deduct in respect of these “out-0f-scope” transactions and
that goods acquired by organisations for realisation would therefore carry the full weight of
the tax.

The other delegations stated that for practical and control reasons they preferred to include all
these transactions within the scope even if they were then exempted under Article 13.

3. After hearing the opinion of the Commission’s Legal Service which states that the idea of
“trade union” in Article 13(A)(1)(l) should be interpreted in a broad fashion to include
workers, employers and professional associations, the large majority of the delegations
expressed the same view.

The Committee noted however that there were differences between the various language
versions of the text and that those differences could lead to different literal interpretations. It
was also pointed out that any Member State who had allowed organisations to opt for taxation
under Annex G of the Sixth Directive could maintain this system until 1 January 1981.
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GUIDELINES RESULTING FROM THE 8™-9™H MEETINGS of 6-7 May and 4 June 1980
XV/205/80 (1/3)

Il. QUESTIONS RAISED CONCERNING THE INTERPRETATION OF THE SIXTH
DIRECTIVE

a)  The system of VAT applicable to transactions concerning gold, and payments to professional
agents

i)  The Committee stated that several Member States tax transactions concerning gold ingots or
bars whilst others exempt such transactions under the transitional provisions of Article 28;
two Member States have no gold market;

i)  The Committee unanimously agreed on the inevitable consequences of the application of the
transitional provisions of the 6" Directive in respect of agents, acknowledging that the
remuneration of such agents should either be included in the taxable amount of the transaction
in respect of which they are acting (under Article 5(4)(c)) or taxed separately on the basis of
Acrticle 28(3)(e). In addition the large majority of Member States considered that they could
give exemption under Annex F(26) if the principal transaction itself is covered by this
provision.

b)  The interpretation of the directive in respect of repairs carried out under guarantee

The Committee considered that this problem is solved by the 8" Directive.

c)  The application of VAT to competitions for architects

The Committee reached the following conclusions

i)  the delegations were unanimously in favour of taxing the consideration paid for competitions
by invitation as well as payments made to the architects’ professional body if it ranks as a
taxable person for VAT purposes, in the sense of Article 4 of the 6™ Directive.

i)  the majority of delegations also agree that the value of prizes awarded in open competitions
should be taxed but bearing in mind the conditions laid down for each competition. From this
point of view the problem is whether the prize constitutes a taxable supply or should be
treated solely as a “gift” with no supply given in return, and therefore out of the scope of the
tax.
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GUIDELINES RESULTING FROM THE 8™-9™H MEETINGS of 6-7 May and 4 June 1980
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d) Indication by the supplier of a service of the VAT rate in force in the country of a person to
whom services in the sense of Article 9(2)(c) of the 6™ Directive are supplied by a taxable
person established abroad

The majority of the delegations considered that where the tax has to be paid in the country of the
person to whom the services are supplied that person should remain the principal person liable to
pay the tax, and the supplier established in another country cannot be compelled to show the tax on
the invoice.

Some delegations pointed out that, at least legally speaking, they preferred to retain the possibility,
by means of joint and several liability, of obliging the supplier to indicate the tax at the rate
applicable in the country of the person receiving the services. Although the solutions retained by
Member States are based on different legal analyses the Committee considers that both conform
with the corresponding provisions of the 6" Directive.

e)  Application of VAT to slot machines etc.

The Committee reached the following conclusions

i)  nearly all the delegations agree that the “activity” of the person who allows these machines to
be installed should be taxed as a supply of services;

i)  the large majority of delegations consider that Article 13(B)(f) does not apply to the machine
owners, given that the machines in question are not solely games of chance or games for
money;

iii) the majority of delegations agree that the amount put into the slot machine should form the
taxable amount corresponding moreover to the ides of turnover. This turnover can be
established most effectively by applying a coefficient to the amount remaining in the
machine.

f)  Common VAT arrangements applicable to “travel and entertainment cards” issued by certain
organisations

It was decided to defer any decisions on this point to a future meeting.
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g)  The place where advertising services are supplied

The Committee unanimously decided that newspaper announcements in respect of private
individuals are not affected by the provisions of Article 9(2)(e), but that these provisions do apply
in respect of all “commercial” announcements place by taxable persons. The restriction also applies
in respect of property advertisements.

h)  System of deductions to be applied in banking and financial fields

An initial exchange of views was made; the Committee will take up the point again during a future
meeting.
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GUIDELINES RESULTING FROM THE 10™ MEETING of 23-24 October 1980
XV/353/80 (1/2)

I.  QUESTIONS RAISED CONCERNING THE INTERPRETATION OF THE
6™ DIRECTIVE

a)  The system of deductions to be applied in banking and financial fields

The Committee continued the examination of this point but did not, however, arrive at any
guideline to enable those delegations who so wished to study the schemes which had been outlined
more closely and to make any necessary contact with their governments and other interested parties.

b) Common VAT arrangements applicable to “travel and entertainment cards” issued by certain
organisations

The Committee was in favour of exempting under Article 13(B)(d)(1) (granting of credit) of the
6" Directive those services supplied by the issuing organisation to the card holder.

The large majority of delegations were also in favour of exempting under Article 13(B)(d)(2)
(guarantee of payment) supplies of services between issuing organisations and dealers.

The Committee did however state that option under Article 13(C) might result in inevitable
distortions.

c)  The consequences of defining gold coins eligible for exemption under point (26) of Annex F
of the 6" Directive

The delegations of those Member States who tax gold coins considered that it was both necessary
and sufficient when referring to the exemption in Annex F(26) to keep to the provisions of
Acrticle 28(3)(b) and exempt only those transactions relating to coins which were already exempted
when the 6" Directive came into force. This point of view means therefore that it is impossible to
determine a uniform scope for those transactions relating to gold coins referred to in Annex F(26).

d)  The connection between Article 9 and Article 21(1)(a) of the 6™ Directive in the case of a
taxable person established abroad

The Committee unanimously agreed that Article 21(1)(a) could only be applied in respect of
supplies of goods effected by a taxable person established abroad and those services envisaged in
Article 9(2)(a), (b), (c) and (d) of the 6" Directive.
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e)  The place where auction services are supplied

The Committee almost unanimously considered that the place where an auctioneer’s services are
supplied should be determined in accordance with the general rule laid down in the first paragraph
of Article 9 of the 6™ Directive.

f) A definition of the territory of the Community

All delegations agreed with the analysis that those territories in Article 3 of the 6! Directive should
be treated as third countries in applying both that directive and the 8" which refers to the refund of
value added tax to taxable persons not established in the territory of the country. However they
acknowledged that problems still remained regarding the application of the “travellers allowances”,
“small consignments” directives and these difficulties will be brought up by the Committee at a
later date.

g) The data to be taken into account for the calculation of the flat-rate compensation percentages
in agriculture

Whilst taking into account the problems which could arise in practice, the Committee unanimously
considered that in determining flat-rate compensation percentages in agriculture, statistical data for
the three years preceding the current year should be taken into account in order to reach an average
figure for the three years. However, where such data is not yet available, statistics for the last three
available years should be used.
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GUIDELINES RESULTING FROM THE 11™ MEETING of 10-11 March 1981
XV/79/81 (1/2)

II.  QUESTIONS RAISED ON THE INTERPRETATION OF THE 6™ DIRECTIVE

a)  The system of deductions to be applied in banking and financial fields

Most delegations agreed that, for credit transactions, the total amount of interest received should be
included in the denominator of the fraction in calculating the deductible proportion for banks.

Delegations almost unanimously agreed that as far as sales of shares where a bank acts as an agent
are concerned, the gross margin (i.e. the difference between the sale price and the purchase price)
arising from such transactions should be included in the denominator of the fraction.

The Committee went on to discuss other factors which might be used to calculate the deductible
proportion but did not reach a final conclusion; discussion will therefore be resumed at the next
meeting.

b)  The place where auction services are supplied and the taxable amount to be taken into account

The Committee almost unanimously agreed that where the auctioneer is acting in the name and for
the account of the vendor, the taxable amount is the total amount of commission received by the
auctioneer but that if the vendor is a taxable person, the taxable amount is the total amount (not
including VAT) paid by the purchaser including the total amount of commission received by the
auctioneer.

c)  Definition of the term “means of transport” used in Article 15(2)

The Committee was unanimously in favour of a broad interpretation of “means of transport for
private use” (Article 15(2) of the 6 Directive) to include means of transport used for non-business
purposes by persons other than natural persons such as associations and bodies governed by public
law within the meaning of Article 4(5) of the 6™ Directive.

d)  Tax arrangements applicable to the hiring out of containers

The Committee considered unanimously that the hiring of containers constitutes an equipment
hiring service unrelated to the supply of transport services and that consequently the tax
arrangements to be applied should be based either on Article 9(1) if containers are deemed to be
means of transport, or on Article 9(2) if they are not considered as such, With Article 15(13) or
16(1) making it possible in many cases to solve these problems in the form of exemption of the
service in the case of exports.

28

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 11™ MEETING of 10-11 March 1981
XV/79/81 (2/2)

e) The authority competent to stamp invoices or other supporting evidence certifying the
exportation of goods contained in the personal luggage of travellers bound for third countries

The majority of delegations took a negative view of the possibility of replacing the customs
authority stamp with a stamp by the captain or purser of an international ferry, and considered that
the responsibility for checking should remain with the custom’s authorities.

f) 1) Derogation from the provisions of the Sixth Directive in respect of agreements between
Member States and third countries

The Committee unanimously agreed that an agreement concerning international road transport of
goods established by a Member State with a third country cannot contain any provision to exclude
from the taxable amount for importation for import transactions other than those covered by
Article 14(1) and 16(A) of the directive, those transport costs corresponding to the transport
effected between the place of entry of the goods into the territory of that Member State and the first
place of destination as defined by Article 11(B)(3)(b). Derogations should be allowed only pursuant
to Article 30 of the 6™ Directive.

ii) Definition of the first place of destination within the meaning of Article 11(B)(3)(b) of the
6" Directive

The Committee was unanimously in favour of adopting the following definitions to establish the
first place of destination within a country

—  either the place shown on the road transport document made out abroad under cover of which
the goods are brought into the country,

— or, where the place shown on the road transport document differs from the destination the
destination itself,

— orin the absence of such details the first transfer of cargo in the country by a road vehicle.
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I.  QUESTIONS RAISED ON THE INTERPRETATION OF THE 6™ DIRECTIVE

a)  The interpretation of Article 16(2) of the Sixth Directive

(i)  The extent of the option

As far as the extent of the option was concerned, the Committee almost unanimously agreed that
where a Member State opts for the use of Article 16(2) then all relevant exporters should be allowed
(under certain conditions) to benefit from the provision

(i)  Persons covered by the provisions of Article 16(2)

The Committee unanimously agreed that Article 16(2) can only be used in respect of the taxable
persons actually exporting the goods and should not be used to apply an exemption at an earlier
stage.

In addition where Member States have applied Article 28(3) to derogate from Article 5(4) of the
6" Directive then the provisions of Article 16(2) cannot be applied to the person supplying the
exporting agent.

(iii) Goods and services which can benefit from Article 16(2)

The majority of the Committee considered that the phrase “as they are or after processing” should
be interpreted to include not only goods in their natural state or after processing but also goods
which contribute to the processing operation. As far as the suspension of tax in respect of services
was concerned, however, the Committee was in favour of a relatively restrictive interpretation,
limited to those services directly linked with the goods being exported.

b)  The meaning of the term “means of transport” used in Articles 9 and 15 of the Sixth Directive

The Committee was unanimously agreed that motor vehicles and other equipment and devises
which might be pulled or drawn by such vehicles and which are normally used for carrying out a
transport contract should be regarded as means of transport within the meaning of Article 9 and 15
of the Sixth Directive.

30

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 12™ MEETING of 30 June-1 July 1981
XV/182/81 (2/2)

The large majority of delegations were also in favour of treating the following items as means of
transport;

—  containers;
—  private motor vehicles, pleasure craft, trailers and caravans actually used as vehicles;

—  vehicles for military, surveillance or civil defence purposes used for the movement of goods
Or persons;

— cycles (including delivery tricycles);

—  mechanically propelled invalid carriages;

—  saddle horses.

c)  Questions on arrangements for the refund of value added tax in the context of the Eighth

Directive — authorisation given by a taxable person to his representative to submit the
application for refund and/or to receive payment of the refund

The Committee unanimously agreed that in the case of such services, the place of supply should be
determined by the 3" indent of Article 9(2)(e) of the 6™ Directive (covering services of accountants
and other similar services) i.e. the place where the customer (the principal) has established his
business.
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GUIDELINES RESULTING FROM THE 13™ MEETING of 15-16 December 1981
XV/37/82 (1/1)

II.  QUESTIONS RAISED ON THE INTERPRETATION OF THE 6™ DIRECTIVE

a)  Application of point (2) of Annex F to the activity of colour-scheme consultant

The Committee concluded that the temporary exemption provided in Article 28(3)(b) could only
apply in respect of exemptions which were already in existence when the 6" Directive was
introduced.

b)  Incidence of certain banking transactions on the right to deduct VAT

1. Interest on credit transactions

The Committee was almost unanimously in favour of taking the gross amount of interest into
account in the denominator of the deductible proportion.

2. Transactions in shares

The Committee unanimously agreed that where the bank acts as an agent in the name of a third
party the total remuneration received by the bank for its services as an agent should be taken into
account in the deductible proportion.

The Committee also almost unanimously agreed that, where the bank acts in its own name, the
difference between the sale price and the purchase price should be taken into account in the
deductible proportion.

3. Exchange transactions

This matter was discussed in detail and guidelines will be agreed at a later data.

4. Problem of interpreting Article 17(5)(c)

The majority of the Committee was in favour of using Article 17(5)(c) on the basis of strictly
objective criteria.

c)  Application of mutual assistance (inspection of taxable person

The large majority of the Committee considers that mutual assistance should be developed where
there exists a possibility of evasion and that information should be supplied to a Member State on
request from another Member State. The Committee agreed that under Article 4(1)(a) of the
directive dated 19/12/77 concerning mutual assistance, Member States agreed to undertake
spontaneous exchanges of information where the competent authority of one Member State has
grounds for supposing that there may be a loss of tax in another Member State.
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GUIDELINES RESULTING FROM THE 14™ MEETING of 23-24 June 1982
XV/150/82 (1/1)

I.  QUESTIONS RAISED ON THE INTERPRETATION OF THE 6™ DIRECTIVE

a)  Territorial scope of the 6" VAT Directive

The Committee agreed unanimously that the principality of Monaco, Principality of Andorra,
Republic of San Marino, Channel Islands and the Isle of Man are excluded from the territorial scope
of the 6™ Directive.

b)  Eight Directive refunds of VAT incurred on expenditure associated with the installation of
goods

A large majority of the Committee agreed that the normal provisions of the 6™ Directive should be
applied to allow deduction or refund of input tax paid on expenditure incurred by a person
established in one Member State and carrying out installation operations in another Member State.
The provisions of the 8" Directive not being applicable in respect of such cases. The Committee
agreed to continue examining this question in order to solve practical problems.

c)  Credit cards

The Committee reaffirmed its almost unanimous view that the service between the card company
and the retailer should be exempt under Article 13(B)(d) of the 6™ Directive and in particular under
paragraphs 2 and 3 of that Article, since the principal activity is a financial one, all other aspects
being of a secondary nature.

d)  Taxation of hotel and restaurant services

The Committee is for reasons of principle unanimously opposed to exempting restaurant and
overnight stay services which, the Committee considers, should be taxed in the country in which
they are supplied whether or not the person receiving the service is established in that country.
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GUIDELINES RESULTING FROM THE 15™ MEETING of 8-9 December 1983
XV/38/83 (1/2)

I.  QUESTIONS ON THE INTERPRETATION OF THE SIXTH DIRECTIVE

a)  Incidence of certain banking transactions on the right to deduct VAT: Exchange transactions

The majority of the Committee considers that, with regard to exchange transactions, the total
remuneration (margin, commission and costs) should be taken into account in the pro-rate
calculation.

b)  Pleasure boats: Place at which certain hiring-out transactions are taxed (interpretation of

Article 9(1))

The majority of the Committee considers that the hiring-out of a pleasure boat may be taxed only
in the country in which the actual head office of an economic activity is situated or in which there is
a permanent establishment from which the services are supplied.

c)  Telephone calls on board ships on the high seas

A large majority of the Committee took the view that the services offered by a shipowner in
permitting members of the crew to use such telephones for private calls should be considered to be
outside the territorial scope of the tax.

d) VAT arrangements applicable to transactions involving foreign participants at fairs and
exhibitions

A large majority of the Committee decided that in all cases the taxation of services supplied by the
organisers of fairs and exhibitions should occur in the country where these events are held whether
on the basis of Article 9(2)(c).

e)  Definition of “fixed establishment” for the purposes of applying the common system of VAT

A large majority of the Committee considers that fixed establishment must be defined as settled
premises, without reference to the capacity to effect taxable transactions.
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GUIDELINES RESULTING FROM THE 15™ MEETING of 8-9 December 1983
XV/38/83 (2/2)

f)  Interpretation of Article 15(2) of the Sixth Directive and Article 6 of Directive 69/169/EEC, as
amended, relating to tax-free allowances for travellers

A large majority of the Committee considers that Article 6 of Directive 69/169/EEC also applies to
equipment for means of private transport use and that exemption must be granted by the exporting
country if the conditions provided for by the above mentioned Article are fulfilled.

Il. REFUND OF VAT TO GREEK FIRMS UNDER THE EIGHTH VAT DIRECTIVE

The Committee unanimously agreed that the provisions of the Eighth VAT Directive should apply
to Greek firms provided that the Greek tax authorities were able to certify that such firms carried
out business activities and were subject to turnover tax.
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GUIDELINES RESULTING FROM THE 16™ MEETING of 30 November-1 December 1983
XV/40/84 (1/1)

I1. QUESTIONS ON THE INTERPRETATION OF THE SIXTH DIRECTIVE

a)  Place of taxation of international telecommunications services supplies

The Committee held unanimously that the place of supply of international telecommunications
services is in the country of the person paying for the communication (rule of the place where the
supplier has established his business).

b)  Taxable amount for certain passenger transport operations

A large majority of the Committee felt for practical reasons that, where, in the case of passengers
travelling by sea or air between departure and arrival points situated in the same Member State, part
of the journey is made through international waters or above the territory of another State, such
journeys should be deemed to take place entirely within the Member State concerned.

c)  Place of taxation of the hiring of railway wagons

The Committee unanimously considered that, in accordance with Article 9(1) of the Sixth
Directive, the hiring of railway wagons must be taxed in the place where the supplier of the service
had physically and effectively established his business. It also took the view that where the lessor
invoiced for VAT a lessee established in another Member State, the Eighth Directive was
applicable.

d)  Territorial scope of VAT in respect of certain services supplied by travel agents acting as
intermediaries: application of Article 9 of the Sixth Directive

On the specific case of an owner of a holiday home situated in Member State A who lets it to a
travel agent in Member State B, with the agent acting as intermediary and receiving his commission
from the owner, the overwhelming majority of the Committee considered that, as VAT law stood
at present, Article 9(2)(a) must apply. The Committee also agreed to determine the scope of
Article 26 and of associated problems which might follow in connection with Article 9, and if
necessary to re-examine the situation.

[Replaced by guidelines agreed at the 93" meeting]

e)  Application of the Eighth Directive

The great majority of the Committee took the view that the Member States could opt for a
procedure parallel to that of the Eighth Directive in order to refund the tax, in respect of all cases to
which Article 21(1)(a) of the Sixth Directive applied whether occasional activities or not.
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GUIDELINES RESULTING FROM THE 17™ MEETING of 4-5 July 1984
XV/243/84 (1/3)

I1. QUESTIONS RAISED ON THE INTERPRETATION OF THE SIXTH DIRECTIVE

a) Tax-free importation of tax stickers for motorway users sold on behalf of the Swiss
Confederation

The Committee held unanimously that the importation of Swiss Confederation tax stickers for
motorway users should not be taxed because these stickers did not correspond to a taxable
transaction within the country of importation.

The Committee was unanimously in favour of exempting the commission on the sale of such
stickers on the basis of Article 15(14) (or 15(10)) of the Sixth Directive.

b)  Personal services supplied to ship passengers. Application of Article 9 of the Sixth Directive

The great _majority considered that, for practical reasons, all services supplied on board ships
sailing in internal waters and occasionally using international waters should be taxed, while the
same services supplied on board ships sailing in international waters and using territorial waters for
a short part of their journey should be exempt.

Two delegations reserved their position.

c)  Application of Article 13(B)(d)(6) of the Sixth Directive to “special investment funds”

The Committee held unanimously that only the activities of undertakings with a contractual
structure could give rise to a chargeable event for VAT purposes and hence to the application of
Article 13(B)(d)(6).

d)  Tax treatment of the hiring of railway wagons between railway undertakings in the Member
States

The Committee was almost unanimous in considering that Article 15(13) should be applied to the
hiring of goods wagons.
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GUIDELINES RESULTING FROM THE 17™ MEETING of 4-5 July 1984
XV/243/84 (2/3)

e)  Place of taxation of certain insurance loss adjustment services. Application of Article 9 of the
Sixth Directive

The great majority of the Committee held that services supplied by independent experts to
insurance companies in respect of immovable property, movable tangible property and intangible
property were covered by Article 9(2)(a), Article 9(2)(c) and Article 9(2)(e) respectively.

[In part replaced by guidelines agreed at the 93" meeting]

f)  Taxable amount. Application of Article 11(A)(2)(b) of the Sixth Directive to incidental
expenses

With regard to the commission charge by a carrier for collecting the payment for goods carried, all
the delegations considered it impossible merely to extend the Court judgment in Case 126/78 to the
context of Article 11(A)(2)(b) of the Sixth Directive, and that only examination of the terms of the
contract concluded between consignor and carrier would reveal whether or not this commission was
an incidental expense.

With regard to price supplements charged by vendors on credit sales, the majority of the
delegations considered that if there were no real loan agreement, such price supplements must be
included in the taxable amount for supplies of goods. The Committee agreed to continue its
examination of this question.

g)  Scope of Article 26 of the Sixth Directive: special scheme for travel agents

The Committee held unanimously that Article 26 must apply where the following conditions obtain
—  the agency must act in its own name and
—  use at least one service supplied by another taxable person in the provision of travel facilities.

The Committee also held that the principle applied to travel agents of taxing the margin does not
preclude determination of the margin for all transactions on the basis of the same formula during a
specific period.

(The Committee further held that where a package includes an amount which represents the
consideration for transactions for which the agency is to be taxed separately in another Member
State, this amount should not be taken into account in determining the margin.)
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GUIDELINES RESULTING FROM THE 17™ MEETING of 4-5 July 1984
XV/243/84 (3/3)

h)  Applicability of VAT to automobile associations

The majority of the delegations stated that subscriptions charged by motoring organisations must
be taxed where they represent the consideration for individualisable services offered to their
members. The Committee agreed, at this stage not to reach a definite conclusion.
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GUIDELINES RESULTING FROM THE 18™ MEETING of 8-9 March 1985
XV/199/85 (1/2)

I1. QUESTIONS ON THE INTERPRETATION OF THE SIXTH DIRECTIVE

a)  Application of Article 13(B)(d)(4) of the Sixth Directive to “platinum nobles”

The Committee held unanimously that, irrespective of whether they were regarded as collectors’
items or as an investment medium, “platinum nobles” should be taxed.

b)  Charging of VAT on unlawful transactions

A large majority of the Committee felt that transactions carried out within the territory of the
country and involving goods that were the subject of a prohibition on marketing fell outside the
scope of VAT, subject to the conditions and within the limits that could be deduced from the
judgment delivered by the Court of Justice in Case 294/82.

c)  Treatment of subsidies for VAT purposes

A majority of the Committee agreed with the interpretation of Article 11(A)(1)(a) of the Sixth
Directive proposed by the Commission, namely, that a subsidy was taxable only if three conditions
were met:

- it constituted the consideration (or part of the consideration);

- it was paid to the supplier;

- it was paid by a third party.

As regards the option provided for in the second indent of Article 19(1), a large_ majority of the
Committee favoured its retention in order to prevent any fraudulent deductions.
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GUIDELINES RESULTING FROM THE 18™ MEETING of 8-9 March 1985
XV/199/85 (2/2)

d)  Taxation of software on importation

The Committee agreed unanimously on the following guideline:

1) In the case of “normalised” software, there is a single import of goods and the whole value
must therefore be taxed at importation;

2) In the case of “non normalised” (i.e. specific) software, there is an import of goods (the
physical support) and a supply of services (the data). In intra-Community trade between
taxable persons, the medium will be treated as an accessory to the data and both supplies will
be taxed within the country of the user a s a single supply of services in accordance with the
criteria laid down in the third indent of Article 9(2)(e). In order to avoid double taxation the
physical support will not be taxed at import.

3) The Committee will study the problem concerning the importations from non-Member
countries and non-taxable persons.

[Replaced by guidelines agreed at the 38" meeting]
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GUIDELINES RESULTING FROM THE 19™ MEETING of 12 November 1985
XV/32/86 (1/1)

I1. QUESTIONS ON THE INTERPRETATION OF THE SIXTH DIRECTIVE

a) Taxation of transport services; application of Articles 14(1)(i) and 15(13) of the Sixth
Directive

As things stood, the Committee states that a very large majority of Member States exempted from
taxation the portion of the journey undertaken in the country of departure for the purposes of an
international removal of goods. In other words, the Member States took Article 15(13) to mean that
all transport services linked to the export of goods were exempt even where there was no remission
of tax on goods leaving the country.

As the situation in the importing country, most Member States, in line with the interpretation placed
on Article 14(1)(i), exempted the portion of the journey undertaken there.

A majority of the Committee would be prepared, in the context of future harmonisation, to alter the
present arrangements so that the entire journey undertaken for the purposes of an intra-Community
removal operation was taxed in the country of departure. This would ensure consistency with the
taxation of passenger transport provided for in Article 28(5) of the Sixth Directive.

b)  Tax treatment of Community subsidies paid out under the common organisation of the market
in milk and milk products

A large majority of the Committee felt that the Community subsidies intended for the financing of
publicity measures for milk products do not represent remuneration in respect of services supplied
to the Commission and are not liable to VAT when they contribute to the payment of publicity
expenses incurred by an intermediary body.
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GUIDELINES RESULTING FROM THE 20™ MEETING of 4-5 June 1986
XX1/1072/86 (1/2)

I1. QUESTIONS ON THE INTERPRETATION OF THE SIXTH DIRECTIVE

a) Tax treatment applicable to activities closely related to hospital and medical care
Avrticle 13(A)(1)(b)

A large majority of the Committee agreed to exemption for:

—  activities associated with the lodging of patients (accommodation and meals) and with the
supply of medicines as part of medical care;

—  the supply of prostheses surgically fitted in a hospital;

—  activities associated with the lodging of hospital staff and persons living-in with patients and
for such persons in so far as their lodging cannot be compared with a stay in a hotel;

—  the supply by the hospital of meals and beverages in a restaurant open to the public in so far
as the operating conditions are not likely to cause distortion of competition;

—  the sale within hospital premises of small objects made, in a therapeutic scope, by patients.

b)  Treatment of the supply of services by musicians and other performing artists

The Committee unanimously agreed that it was not possible to lay down a system of Community
tax treatment applicable to all artists’ services which are subject to contractual provisions in view of
the wide variety of clauses that might be included in the contract (working conditions,
remuneration, relationship of employer and employee, etc.).

43

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 20™ MEETING of 4-5 June 1986
XX1/1072/86 (2/2)

c)  Application of Article 26 to the organisation of language study trips

The Committee unanimously agreed that, under the terms of Article 26:

1) all transactions performed by the travel agent in respect of a journey are to be treated as a
single service supplied by the travel agent to the traveller;

2)  the single service is taxable in the Member State in which the travel agent has established his
business or has a fixed establishment from which the travel agent has provided the services;

3) the taxable amount is the travel agent’s margin.

Since the terms of Article 26 do not allow a particular type of journey to be excluded, the
Committee unanimously agreed that language study trips are also covered by the article.
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GUIDELINES RESULTING FROM THE 21ST MEETING of 12-13 December 1986
XX1/108/87 (1/1)

I.  QUESTIONS ON THE INTERPRETATION OF VAT DIRECTIVES

a)  Interpretation of Article 9(2)(b) of the Sixth Directive

The Committee held unanimously that Article 9(2)(b) of the Sixth Directive was as a rule
applicable to all transport operations and that VAT system laid down in the Sixth Directive applied
to transport between a place within the territory of a Member State and a place within the territory
of a third country.

b)  Tax arrangements applicable to public radio and television bodies

For reasons of simplification and to avoid non or double taxation the Committee was almost
unanimously in favour of uniform application in all Member States of Article 9(2)(e) to any public
radio and television body irrespective of its tax status (exempt from VAT or falling outside its
scope), whenever one of the services referred to in the aforementioned provision was supplied to it.

¢) Interpretation of the 17" VAT Directive which determines the scope of Article 14(1)(c) of the
Sixth Directive

A large majority of the Committee felt that an extension of the period of temporary importation
could not be granted automatically to an entire sector, but only in the light of the specific
circumstances in each case.
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GUIDELINES RESULTING FROM THE 22N> MEETING of 19-20 March 1987
XX1/889/87 (1/3)

I.  QUESTIONS ON THE INTERPRETATION OF VAT DIRECTIVES

a)  International leasing (hiring — financing — leasing)

The Committee was unanimously in favour of taxing leasing transactions other than the leasing of
means of transport in the. Member State of the customer (lessee) whenever the supplier (lessor) did
not have a fixed establishment in that State. In the case where the customer is a taxable person, the
refund of VAT paid on the purchase, in the Member State of the customer, of the equipment hired
should be done via the Eighth VAT Directive (supplier established in the territory of the
Community) or the Thirteenth VAT Directive (supplier established in a non-member State)
(Article 1(b) of the Eighth and the Thirteenth Directives).

b)  Application of Article 9(1) of the Sixth Directive to the international leasing of company cars

Most of the delegations took the view that a leasing transaction for means of transport could be
taxed in the country in which the means of transport had been bought and hired out by the supplier
only if the supplier had his place of business or fixed establishment there. In the case of the supply
of a service made by a supplier in a third country, the Committee was unanimously of the opinion
that such supplies should be taxed in the Member State of hire (use), a large majority based this
view on Article 9(3)(b), a minority based it on Article 9(1).

c)  Treatment for tax purposes of capital contributions made in cash

The Committee was unanimous in its opinion that cash contributions should not be liable to VAT,
either because they were considered as being outside the field of application of the Sixth Directive,
or because they were exempted under Article 13(B)(d)(5).

d) Interpretation Article 26. The problem of reimbursement of VAT contained in the
remuneration of an agent acting from a tour operator established abroad

A large majority of the delegations were of the opinion that the agent’s commission be deducted
when calculating the margin, but that there were no grounds for applying the Eighth Directive, since
the commission should be exempted under Article 15(14).

46

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 22N° MEETING of 19-20 March 1987
XX1/889/87 (2/3)

e)  Tax treatment of supplies of telecommunications service

The Committee was unanimous in its support for
1.  application of Article 15(8) to telecommunications services supplied to sea-going vessels;
2.  for reasons of simplification:
(@) exemption, similar to the one planned for transactions classed with exports, of services
supplied by public telecommunication companies in connection with the use of their

networks by other States;

(b) exclusion of telecommunications services provided on board vessels sailing in
international waters and using territorial waters for a short part of their journey.

f)  Taxarrangements applicable to control and support services to air navigation

1.  Almost all delegations were in favour of application of VAT to the services provided in the
airport zone (the services being taxed or exempted on the basis of Article 15(9).

2.  The majority of the Committee were in favour of treatment as non-applicable persons of
those providing the services in the approach and take-off zone, pursuant to Article 4(5), first
subparagraph.

3.  The vast majority of the Committee were in favour of treatment as non-taxable persons of
those providing the services in upper and lower air space, pursuant to Article 4(5), first
subparagraph.

4.  The Committee was unanimously in favour of Eurocontrol being treated as a non-taxable
person, both for its en-route navigation control services and for the calculation, collection and
redistribution of fees levied on airline companies.

[Replaced by guidelines agreed at the 30" meeting]
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GUIDELINES RESULTING FROM THE 22N° MEETING of 19-20 March 1987
XX1/889/87 (3/3)

g) Taxarrangements applicable to tourist assistance operations

Most of the delegations considered that services consisting in the cover of the risks concerned
(reimbursement of medical expenses; costs resulting from necessary extension of stay; repatriation
of the insured on medical grounds and of an accompanying relative; travel expenses of the insured
in the event of the death of a member of his family; repatriation of the insured; charges for towing,
repatriating or abandoning a vehicle; dispatch of spare parts) and supplied by an organisation other
than an automobile club should be regarded as insurance services coming under Article 13(B)(a)
and that the contribution collected by these organisations by way of consideration for those services
should be exempted on the basis of that provision.

The Committee was unanimous in its opinion that services supplied by the “assister” to the
“insurer” fell within the field of application of the tax and could be taxed or exempted depending on
the nature of the service.
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GUIDELINES RESULTING FROM THE 23R° MEETING of 1-2 February 1988
XX1/632/88 (1/1)

I.  QUESTIONS ON THE INTERPRETATION OF COMMUNITY VAT LEGISLATION

a)  Treatment for tax (VAT) purposes of shares issued bar companies to increase their capital

The Committee agreed unanimously that such operations should either remain outside the scope of
VAT or should be exempt as financial transactions.

The great majority of delegations took the view that the issuing company’s inputs connected with
the issue, such as legal or accountancy services, were part of the company’s general activity and
that therefore the corresponding VAT should be treated in the normal way.

(..)

b)  Application of Article 26 of the Sixth Directive

1.  The delegations agreed unanimously that a travel agency, insofar as it directly supplied its
services by its own means, was no longer acting as an agency (Article 26) but was carrying
out an economic activity which was subject to the general principles of the Sixth Directive.
Each operation would be taxed entirely, or exempted entirely, in the Member State in which
the activity was carried out.

If the above conditions are met, the operations connected with the provision of camping
facilities and of educational courses, would be subject to the provisions of Article 9(2)(a) and
Avrticle 9(2)(c) respectively.

[In part replaced by guidelines agreed at the 93" meeting]

2.  The great majority of the delegations took the view that the difference in tax treatment
between travel agencies established within the Community and those established outside for
tours carried out inside the Community (only the margin of the first being taxed) was an
inevitable consequence of the territoriality principle laid down in Article 26.

3. The delegations were unanimous in recognizing that, under the definitive arrangements,
Article 26 did not permit tax to be charged on the margin or part of the margin of a travel
agent established in the Community which related to tours to be carried out in
non-Community countries.
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GUIDELINES RESULTING FROM THE 24™ MEETING of 14-15 November 1988
XX1/1653/88 (1/2)

. INTERPRETATION OF COMMUNITY PROVISIONS ON VAT

a)  Atrticle 22 of Directive 83/181/EEC of 28 March 1983

All delegations considered that the term “total value”, as used in Article 22 of Directive
83/181/EEC, does not include incidental expenses.

As regards the tax arrangements applying to incidental expenses, a large majority of delegations
considered that, taking into account the problems involved in calculating these expenses, for
expediency these expenses too should be exempt if the total value of the goods did not exceed the
limits laid down in Article 22 of Directive 83/181/EEC.

b)  Place of taxation of supplies of services of translators and interpreters debt collection services
and management fees

1. Services of translators and interpreters

A majority of delegations considered that the services of translators and interpreters should be
regarded as “other similar services” within the meaning of the third indent of Article 9(2)(e) of the
Sixth Directive and therefore taxable, when the customer is a taxable person established in the
Community, at the place where he has established his business. If the customer is a non-taxable
person established in the Community, the general rule at Article 9(1) applies.

2. Debt collection services

A large majority of delegations considered that debt collection services should be regarded as
financial transactions within the meaning of the fifth indent of Article 9(2)(e) and therefore taxable,
when the customer is a taxable person established in the Community, at the place where he has
established his business. If the customer is a non-taxable person established in the Community, the
general rule at Article 9(1) applies.
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3. Management fees

A large majority of delegations considered that management fees should be regarded as “other
similar services” within the meaning of the third indent of Article 9(2)(e) and therefore taxable,
when the customer is a taxable person established in the Community, at the place where he has
established his principal place of business. If the customer is a non-taxable person established in the
Community, the general rule at Article 9(1) applies.

c)  Making available a recording studio

A large majority of delegations considered that the making available of a recording studio together
with its equipment and staff should be regarded as a supply of services within the meaning of
Article 6(1) of the Sixth Directive. In accordance with Article 9(1) of that Directive, the place
where the services are supplied should be regarded as the place where the supplier is established.

If the good produced, that is the recording, is imported into another Member State, the taxable base
would be the total value of the good (value of the actual medium plus the cost of the services
supplied).

The Committee also agreed to consider at a future meeting the question of possible double taxation
if the good were imported by a buyer who does not have the right to deduct input tax.

d)  Exercise of the right to deduct for holding companies

A large _majority of delegations considered that holding companies not carrying out taxable
transactions (all transactions being either exempt or falling outside the scope of VAT) should have
no right to deduct.

If a holding company also carries out taxable transactions, the right to deduct should be determined
in accordance with the general rules of the Sixth Directive.
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Il. QUESTIONS RAISED ON THE INTERPRETATION OF THE COMMUNITY
PROVISIONS ON VAT

1. Arrangements applicable to payments to farmers who agree to abandon milk production

A majority of delegations considered that the farmer’s commitment to abandon milk production,
whether voluntary or as a result of a legal obligation, constituted a supply of services under the
second indent of Article 6(1) of the Sixth Directive and so was liable to VAT in accordance with
Articles 2 and 11 of that Directive.

2. Taxation of travel agents’ services in respect of international flights

In view of the difficulties experienced in the taxation of the services of travel agents in accordance
with Article 26(3) of the Sixth Directive in respect of flights between the Member States even with
no intermediate landings other than technical stops and of flights to non-member countries, the
majority of delegations considered for reasons of simplicity that in the first case the entire margin
should be taxed and in the second case the entire margin should be exempt. Such a measure of
simplification does not exclude travel agencies proceeding in conformity with Article 26(3)

3. Taxation of travel agents’ services in connection with, and ancillary to, cruises

3.1. A large majority of delegations considered that cruises are in principle covered by Article 26
of the Sixth Directive and that accordingly the sale of tickets for cruises by tour operators
established in the Community is covered by the provisions of that Article.

3.2. A large majority of delegations considered that, where the cruise is offered directly to
passengers by a company organising cruises on board its own vessels, ancillary services,
particularly those relating to excursions or hotel accommodation provided by other taxable
companies to the cruise company for re-sale to passengers, are covered by Article 26 and that
accordingly the service as a whole should be broken down by distinguishing those services
from the main services which, in this case, follow the general rule for the taxation of the
supply of services.
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3.3. In view of the difficulties experienced in the taxation of travel agents in respect of the
organisation of cruises under Article 26(3) of the Sixth Directive, the majority of delegations
considered that, for reasons of simplicity, since the supply of transport remained the main
service provided by the cruise, one of the following three schemes would be applicable,
depending on where the cruise took place

a)  where the cruise is carried out exclusively between Community ports, the transaction is
to be regarded as taking place entirely within the Community and the agents margin
should be taxed in accordance with Article 26(2);

b)  where the cruise leaves a Community port for one in a non-member country, the
transaction should be regarded as taking place entirely outside the Community and so
the whole of the agents margin should be exempt in accordance with Article 26(3);

c)  where the cruise calls at ports in and outside the Community, only the portion of the
agents services relating to transactions taking place outside the Community should be
exempt in accordance with Article 26(3).

Such a measure of simplification does not exclude travel agencies from proceeding in
conformity with Article 26(3).

4. Taxation of travel agents’ services in respect of the organisation of travel to the Canary
Islands and to Ceuta and Melilla

The Committee unanimously considered that travel agencies which organise travel to the Canary
Islands and to Ceuta and Melilla, using services provided by other taxable persons, are supplying
services which, in accordance with Article 26(3), can be regarded as those of an intermediary
exempted under Article 15(14).
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a)  Taxarrangements for actuarial services

1.  The Committee unanimously agreed that actuarial services (e.g. calculations of probability
and of premiums) were not covered by the exemption provided for in Article 13(B)(a) of the
Sixth Directive.

2.  The great majority of the delegations considered that the place of supply for those services
was, as a rule, the place where the customer was established pursuant to Article 9(2)(e) of the
Sixth Directive.

b)  Tax arrangements for joint associations in the field of industrial medicine

The great majority of the delegations thought that transactions carried out by inter-company
associations for occupational healthcare should either be exempted under Article 13(A)(1)(c) and
(g) of the Sixth Directive, or considered to be outside the scope of the tax.
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I1. QUESTIONS CONCERNING THE INTERPRETATION OF COMMUNITY LAW ON
VAT

1. Arrangements applicable to the operation by youth clubs of canteens and premises for the
supply of drink

a) The large majority of delegations took the view that the supplies referred to in
Article 13(A)(1)(h) should be closely linked to the attainment of the provisions objective, i.e.
the protection of children and young persons; accordingly, such supplies could not qualify for
exemption if they were not indispensable to the performance of the exempted activities. It was
for the Member States to decide what was indispensable in the light of the social protection
objective and the type of protection offered by the organisation concerned.

b)  The majority of delegations thought that the words “in connection with .... events” in
Article 13(A)(1)(o) of the Sixth Directive should be interpreted restrictively, so that the
exemption was applied in exceptional circumstances only to the operation by youth clubs of
canteens and premises for the supply of drink and that, consequently, it related only to
transactions in connection with a limited number of events in a given year which therefore
were neither continuous nor long-term.

2. Taxable amount in the case of transactions involving the use of slot machines

The majority of delegations took the view that the taxable amount in the case of transactions
involving the use of slot machines consisted, where such transactions were not exempt from VAT
under Article 13(B)(f) of the Sixth Directive, of the total amount effectively staked by the player.
This amount corresponded to the total stake including any winnings which were restaked without
first being paid out.

3. Paperless invoicing of one taxable person by another in the context of Article 22 of the Sixth
Directive

The large majority of delegations took the view that Article 22 of the Sixth Directive did not
preclude the introduction of paperless invoicing.

Such invoicing would nevertheless require prior authorisation which a Member State could make
conditional on compliance with the obligations necessary for ensuring that tax was properly
collected. It could, in particular, lay down that the issue of paper invoices should be retained, albeit
provisionally, during a trial period.
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4. Tax treatment of the repair, maintenance and renovation of housing used exclusively for
private purposes

The large_majority of delegations considered that tax on expenditure on the purchase, repair,
maintenance and renovation of housing was not deductible, where such housing was used by
employees, directors or members of the taxable business or by sole traders themselves, provided
that such expenditure was (exclusively) intended to meet domestic housing needs, and where it was
linked to the provision of housing, itself exempt.
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I1. QUESTIONS CONCERNING THE INTERPRETATION OF THE COMMUNITY
RULES ON VAT

1. Interpretation of the concept of work made up from a customer’s materials within the
meaning of Article 5(5)(a) of the Sixth Directive

The great_majority of delegations considered that Article 5(5)(a) can also be applied when the
provider of the make up work replaces the customer’s materials with materials of the same kind. In
accordance with Article 11(A)(1)(a) all delegations considered that the taxable amount of the
transaction is limited to the remuneration for the make up work.

2. Interpretation of Article 9(2)(c) with regard to distance-learning educational services
(correspondence courses and electronic transmission of educational data)

The great majority of the delegations was of the opinion that, in accordance with Article 9(2)(c) of
the Sixth Directive, the place of supply of services constituting correspondence courses was the
place where those services were physically carried out.

As far as electronic transmission of educational data is concerned, the majority view was that the
place of supply could be determined only after examining the facts of the case. In determining
whether such transmissions constituted services within the meaning of Article 9(2)(c), such
examination should reveal the role played by the educational activities, and in particular their
intellectual content and whether or not they followed an organised pattern.

3. Interpretation of Article 20(2) of the Sixth Directive with regard to adjustment of the tax
levied on capital goods in use

The great majority of the delegations took the view that Article 20(2) of the Sixth Directive
conferred on exempted taxable persons whose transactions subsequently became subject to tax the
right to adjust deduction of the tax in respect of their capital goods in use. Adjustment should relate
to the years remaining to be covered within the period laid down by Article 20(2).
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4. Interpretation of Article 11(A)(1)(a) and Article 19(2) of the Sixth Directive with regard to
the tax treatment of financial transfers to a commercial or industrial sector operated by a body
governed by public law

The majority view was that financial transfers from the general budget of a body governed by
public law to its sector or one of its sectors subject to VAT did not constitute price-linked subsidies.
Such transfers were therefore not taxable under Article 11(A)(1)(a), but could be included in the
denominator for the purposes of calculating the deductible proportion, as provided for by the second
indent of the first subparagraph of Article 19(1).

5. Interpretation of Article 17 of the Sixth Directive with regard to deductibility of the tax levied
on costs associated with a transfer of shares

The delegations were unanimous in the view that VAT levied on costs incurred in connection with
a transfer of shares was not deductible, since those costs related to transactions that were exempted
under Article 13(B)(d)(5).
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I.  QUESTIONS RAISED CONCERNING THE INTERPRETATION OF THE
COMMUNITY RULES ON VAT

1. Tax treatment of sales by restaurants on board ferries

With regard to the legal definition of the supply of meals, most Member States took the view that
this constituted the provision of a service whereas a minority thought that this involved the supply
of goods. Irrespective of whether these transactions should be deemed to constitute a supply of
goods or the provision of a service, virtually all the Member States considered the place where they
were taxable as being the place where the meals were served.

However, in the interests of simplification the majority of Member States do not charge tax since
consumption in their territorial waters is minimal.

2. Interpretation of Article 17(6) concerning deduction of tax on leisure and recreational
activities

The great majority of the delegations considered that the provision contained in the second
sentence of paragraph 6 of Article 17 was not at present binding. Therefore Article 17(2) should be
taken as the basis for deciding the deductibility of an item of expenditure. This can only be
established by an examination of the facts of the particular case.

In practice, the great majority of the Member States already excludes, in various circumstances
and degrees, the deduction of VAT on expenditure covered by the final sentence of the first
subparagraph of Article 17(6).
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Il. QUESTIONS CONCERNING THE INTERPRETATION OF THE COMMUNITY
RULES ON VAT

Tax arrangements applicable to control and support services to air navigation

1.  Almost all delegations were in favour of application of VAT to the services provided in the
airport zone (the services being taxed or exempted on the basis of Article 15(9).

2.  The majority of the Committee were in favour of treatment as non-taxable persons of those
providing the services in the approach and take-off zone pursuant to Article 4(5), first
subparagraph, where those suppliers were bodies governed by public law.

3.  The majority of the Committee were in favour of treatment as non-taxable persons of those
providing the services in upper and lower air space pursuant to Article 4(5), first
subparagraph, where those suppliers were bodies governed by public law.

4.  The Committee was unanimously in favour of Eurocontrol being treated as a non-taxable
person both for its en route navigation control services and for the calculation, collection and
redistribution of fees levied on airline companies.

These guidelines cancel and replace those agreed at the Committee’s 22" meeting on 19 and
20 March 1987 (doc. XX1/889/87 final).

[Replaced by guidelines agreed at the 64™ meeting]
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I.  QUESTIONS RAISED CONCERNING THE INTERPRETATION OF THE
COMMUNITY RULES ON VAT

1. Place of taxation of laboratory analyses of pharmaceutical samples carried out to ascertain
whether products meet the technical specifications in force

A large majority of delegations took the view that laboratory analyses of pharmaceutical samples
carried out to ascertain whether products meet the technical specifications in force should be taxed
at the place where the customer is established in accordance with the third indent of Article 9(2)(e)
of the Sixth Directive.

2. Interpretation of Article 13(B)(a) of the Sixth Directive

Almost all the delegations considered that the supply by insurance brokers and agents of services
which consisted in looking after the physical management of claims (informing the policy-holder as
to the extent of his rights, organising his defence, arranging a lawyer or expert for him, etc.) was not
covered by the exemption provided for in Article 13(B)(a) of the Sixth Directive.

A large majority of delegations took the view that the services supplied by average brokers in the
field of marine insurance — such as the appointment of claims experts, the investigation of
fraudulent claims, and similar services — should be taxed unless they were exempted under
Avrticle 15(8) of the Sixth Directive.

A large majority of Member States considered that services associated with an overall group life
assurance policy and invoiced separately to an employer (such as the preparation of an actuarial
study, the compilation of individual record sheets for each employee, and other similar services)
could not be exempted under Article 13(B)(a) of the Sixth Directive.

Almost all the Member States felt that the exemption provided for in Article 13(B)(a) did not apply
where an insurance company took over the management of another insurance company’s portfolio
and where what was involved was not the transfer of the portfolio but only its management.
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3. Interpretation of Article 13(A)(1)(c) of the Sixth Directive — hospital and medical care

With regard to certain care services supplied to patients by companies employed to do so by a
hospital, almost all the delegations took the view that such services were covered by the exemption
provided for in Article 13(A)(1)(c) of the Directive irrespective of the recipient of the invoice but
provided that the services in question were of a typically medical nature as defined by each Member
State. A large majority of delegations considered that this exemption applied to general care
services also of typically medical nature provided at home on behalf of an institution. In the opinion
of all the delegations, medical research was not covered by the exemption.

4. VAT arrangements applicable to transactions linked to the additional guarantee offered when
durable goods are sold

The delegations were unanimous in their view that an additional guarantee offered by a seller of
durable goods was not covered by the exemption provided for in Article 13(B)(a) of the Sixth
Directive. The sum paid by the purchaser for the additional guarantee had to be taxed either by
including it as an incidental expense in the taxable amount for the product sold in accordance with
Article 11(A)(2)(b) or as a separate service provided under a maintenance contract. A repair carried
out by the seller under an additional guarantee was not subject to VAT since it had already been
taxed when the product was sold or when the maintenance contract was concluded.

5. Application of Article 13(B)(d)(6) of the Sixth Directive to collective investment
undertakings with a corporate structure or constituted under statute

Most of the delegations took the view that the exemption provided for in Article 13(B)(d)(6) of the
Sixth Directive could also be applied to portfolio management services supplied by an outside
enterprise to undertakings with a corporate structure or constituted under statute.
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I.  QUESTIONS RAISED CONCERNING THE INTERPRETATION OF THE
COMMUNITY RULES ON VAT

Invoices issued by Eurocontrol in the context of the collection of charges for air-navigation services

The large majority of delegations consider that the respecting of the provisions concerning
invoicing and the right of deduction of VAT can, under the present conditions, be ensured by the
mention on the invoices of the fact that these are issued by Eurocontrol in the name and on behalf of
the national air navigation control organisations.

The delegations also expressed the wish to pursue the examination of this question and to look for a
longer term solution, in particular by the enlargement of point 4 of Annex D of the Sixth Directive.
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I1. QUESTIONS CONCERNING THE INTERPRETATION OF THE COMMUNITY
RULES ON VAT

1. VAT arrangements applicable to European Economic Interest Groupings (EEIGS)

The delegations unanimously considered that European Economic Interest Groupings were subject
to VAT in respect of their dealings with both third parties and their members where they supplied
goods or services for a consideration. However, most of the delegations took the view that an EEIG
was not subject to VAT merely because it had received capital contributions.

The delegations agreed that such transactions should follow the tax rules laid down in the Sixth
Directive, particularly those relating to the place of taxation; this meant that, where payment for a
number of differing services was calculated together, a distinction should be made by appropriately
subdividing the invoice between the portion that was taxable at the supplier’s place of establishment
and the portion linked to another place of taxation. These transactions might be exempted on the
basis of Article 13 provided that the relevant conditions were fulfilled.

2. Conditions applicable to transfers of footballers

All the delegations took the view that the fee paid when a footballer was transferred from one club
to another was the consideration for a supply of services within the meaning of Article 2 of the
Sixth Directive and should be subject to tax. However, sums paid as compensation for breach of
contract and to penalise the failure to fulfil an obligation by one of the parties did not fall within the
scope of VAT as they were not a consideration for services supplied.

Most delegations considered that such a fee should be taxed at the place where the purchaser was
established, in accordance with either the first or the sixth indent of Article 9(2)(e).

3. Interpretation of Article 9 of the Sixth Directive (supply of services by veterinary surgeons)

A majority of delegations considered that the supply of services by veterinary surgeons should be
regarded as work on movable tangible property within the meaning of Article 9(2)(c) of the Sixth
Directive and should be taxed at the place where the services were physically carried out.
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I1. QUESTIONS RAISED ON THE INTERPRETATION OF THE COMMUNITY VAT
PROVISIONS

VAT treatment of software

The VAT Committee agreed unanimously the following guideline:

1. Definition of normalized and specific software

Normalized products, as opposed to specific software, are mass produced items which are freely
available to all customers and usable by them independently after installation and limited training in
a standard form to carry out the same applications or functions. They are made up of a coherent set
of programs and support material and often include the service of installation, training and
maintenance. Personal computer software, home computer software and game packages are in this
category. Also included are standard packages adapted at the supplier’s instigation to include
security or similar devices.

2. Tax treatment

Cession of standardized software shall not be considered as the supply of goods when:
—  the transfer of the right to dispose of the property as owner cannot be established;

—  the goods are not tangible as there is no support or when the subject of the contract is the
transfer of the copyright.

i) In the case of normalized software (other than the case mentioned above), there is a
single import of goods and the taxable amount on importation is the whole value.

i) In the case of specific software, there is an import of the physical support and a supply
of services (the cession of data). Where the recipient is a taxable person the physical
support will be treated as an accessory to the data (ancillary service to the cession of
data) and both elements of the service will be taxed within the Member State of the
recipient as a single supply of services in accordance with the criteria laid down in the
third indent of Article 9(2)(e). In order to avoid double taxation the physical support
will not be taxed at import.
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iili)  Purchases of specific software by non-taxable persons in other Member States are the
Member state of the recipient, because the service is subject to tax in the Member State
of the supplier of the service under Article 9(1).

iv) Purchases by non-taxable persons from third countries of specific software should be
treated as services made use of in the Member State of consumption by application of
Article 9(3)(b) and, accordingly, subject to VAT there. However, for practical reasons
they may instead be treated as the import of goods, but the whole value invoiced,
support plus data, must be included in the taxable amount

This guideline cancels and replaces the guideline agreed at the 18" meeting of the VAT Committee
held on 8 and 9 March 1985 (Document XV/199/85 Final 3).
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GUIDELINES RESULTING FROM THE 39™ MEETING of 5-6 July 1993
XX1/1352/93 (1/1)

I1. QUESTION CONCERNING THE INTERPRETATION OF THE COMMUNITY
RULES ON VAT

Tax arrangements applicable to tangible movable property presented to game-show winners

The delegations agreed unanimously that private television companies were taxable persons within
the meaning of Article 4(1) of the Sixth Directive with respect to all their activities.

In the case of a private television company which, as part of a televised game-show organised
jointly with a number of commercial businesses, presented winners with items of tangible movable
property donated or to be donated by the businesses concerned, the delegations were unanimously
of the view that two taxable transactions took place: the supply of an advertising service the
consideration for which was the goods provided and possibly money, and the supply of those goods,
such supply being taxable in the hands of the business.

A large majority of the delegations took the view that presentation of the goods to the winner
ranked as an application within the meaning of Article 5(6) that was taxable in so far as there was a
right to deduct input tax.
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GUIDELINES RESULTING FROM THE 41ST MEETING of 28 February-1 March 1994
XX1/711/94 (1/2)

a)  Tax arrangements for defective goods! which are refused by the taxable purchaser in the
Member State of destination (MS2) and for goods returned to the Member State of origin
(MS1) for repair (doc. XX1/273/94, No 170)

The Committee unanimously took the view that, if a supplier in MS1 supplies goods to a taxable
customer in MS2, the following arrangements apply:

1) The permanent return of goods by the customer in MS2 to his supplier in MS1 before
accepting them, i.e. without there being any transfer of the right to dispose of the goods as
their owner, may be considered equivalent to a temporary movement of goods and, therefore,
be covered by the final indent of Article 28a(5)(b). Since this would constitute a non-taxable
transfer, the supplier is not required to identify himself in MS2.

2)  However, if the goods are not returned to MS1 but either remain in MS2 or are dispatched or
transported to another country, the supplier will be deemed to have carried out a taxable
transfer and must identify himself in MS2. However, if a short time has elapsed between the
first dispatch and the supply to a new purchaser, the first refused supply can be ignored.

3)  The return of goods by the customer in MS2 to his supplier in MS1 after the right to dispose
of them as their owner has been transferred must be regarded as a cancellation of the initial
transaction (supply/purchase). Thus, it does not give rise to a supply of goods from MS2 to
MS1.

4)  However, if the goods are not returned to MS2 but either remain in MS1 of are dispatched to
another country, the™ supplier will be deemed to have carried out a taxable transfer and must
identify himself in MS2. However, if a short time has elapsed between the first dispatch and
the supply to a new purchaser, the first refused supply can be ignored.

1 The term “defective goods” is meant to cover not only goods inappropriate for use by the recipient, but also goods
which are refused by purchasers because they do not correspond to their expectations (e.g. quality, size, design ...).
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GUIDELINES RESULTING FROM THE 415" MEETING of 28 February-1 March 1994
XX1/711/94 (2/2)

5)  The return of goods by the customer in MS2 to MS1 for the purposes of their repair under a
guarantee is carried out in order for a service to be provided and is therefore covered by the
fifth indent of Article 28a(5)(b), irrespective of whether the service is provided for valuable
consideration or free of charge. Since the transfer is non-taxable, the customer is not required
to identify himself in MS 1, to which the goods have been returned temporarily for repair.

b)  Application of Article 13(A)(1)(n) of the Sixth Directive to services supplied by soloists
(doc. XX1/234/94, No 169)

The Committee unanimously took the view that the exemption laid down by Article 13(A)(1)(n) of
the Sixth Directive concerning certain cultural services supplied by, bodies governed by public law
or by other cultural bodies recognized by the Member State concerned cannot apply to services
supplied by individual artists. As the Court of Justice has recalled on several occasions, since
exemptions must be interpreted restrictively, the concept of services supplied by public or
recognized bodies cannot be widened to cover services supplied individually by artists.

69

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 43R® MEETING of 23 November 1994
XX1/567/95 (1/1)

I.  QUESTIONS RAISED ON THE INTERPRETATION OF THE COMMUNITY’S VAT
PROVISIONS

Question raised by the German delegation on the implementation of Article 15(10) of the Sixth
Directive (XX1/1824/94, No 176)

The Committee unanimously took the view that, for the purposes of defining an international
organisation within the meaning of Article 15(10), it is sufficient for States or international
organisations to agree to set up an organisation, even if this is not based on a traditional convention
under international law (negotiation of a text, signing and/or ratification).

70

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 44™ MEETING of 23 January 1995
XX1/0340/95 (1/1)

I1.  QUESTIONS RAISED ON THE INTERPRETATION OF THE COMMUNITY’S VAT
PROVISIONS

Question raised by the Dutch delegation on the application of Article 13(A)(1)(i) of the Sixth
Directive to vocational training or retraining (XX1/1906/95, No 178)

The Committee unanimously took the view that the concepts of vocational training or retraining
for the purposes of applying the exemption provided for in Article 13(A)(1)(i) covered not only
instruction relating directly to a trade or profession but also any instruction aimed at acquiring or
updating knowledge for vocational purposes. In this respect, the duration of a course was not a
determining factor in assessing the eligibility of an application. If, in accordance with
Acrticle 13(A)(1)(i), it was up to the Member States to define which bodies could be deemed to have
objects similar to those of public education, they were obliged to lay down clear criteria which
would permit such bodies to be recognized as such.
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GUIDELINES RESULTING FROM THE 45T MEETING of 25-26 April 1995
XX1/95/1.269 (1/1)

I1. QUESTIONS CONCERNING THE INTERPRETATION OF COMMUNITY VAT
PROVISIONS

1. Question from the French delegation concerning the rate applicable to the hiring-out of
tents, caravans and mobile homes at camping sites
(doc. XX1/343/95, No 186)

Virtually all the delegations considered that the hiring-out of tents, caravans and mobile homes at
camping sites constituted supplies of holiday accommodation as referred to in point 11 of Annex H
to Directive 92/77/EEC of 19 October 1992, which lists the goods and services which may be
subject to reduced rates of VAT.

2. Question from the French delegation concerning the right to deduct VAT on
expenditure incurred in connection with an indemnity (doc. XX1/390/95, No 181)

All the delegations took the view that an indemnity received by a taxable person and intended to
make good a loss did not constitute the consideration for a service and did not fall within the scope
of the Sixth Directive.
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GUIDELINES RESULTING FROM THE 46™ MEETING of 16 October 1995

XX1/96/0.218 (1/1)

QUESTIONS CONCERNING THE INTERPRETATION OF THE COMMUNITY
VAT PROVISIONS

Question from the Commission departments and the French delegation

Article 14(1)(i) and Article 11(B)(3)(b)

Tax arrangements applicable to transport of movable property and personal effects
imported into the Community in connection with a change of residence

(doc. XX1/242/95, No 179)

Virtually all the delegations considered that transport services connected with the importation of
movable property carried out as part of a change of residence [importation qualifying for exemption
under Article 14(1)(d)] were exempt from tax under Article 14(1)(i) of the Sixth Directive.

2.

Question from the Danish delegation
Article 13(B)(b)(2)

Letting of land berths for laying up boats
(doc. XX1/1587/95, No 183)

A majority of delegations held the view that the letting of land berths for laying up boats was not
exempt from tax under Article 13(B)(b) of the Sixth Directive, since such transactions did not
qualify for exemption under Article 13(B)(b)(2).
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GUIDELINES RESULTING FROM THE 47™ MEETING of 11-12 March 1996
XX1/96/1.279 (1/1)

I1. QUESTIONS CONCERNING THE INTERPRETATION OF THE COMMUNITY
VAT PROVISIONS

5.2 Article 16
Removal from tax-warehousing arrangements and person liable for payment
(Doc. XX1/2094/95 — Working Paper No 184)

Large majority of the delegations confirmed the conclusions agreed by Working Party No 1 at its
meeting of 18 and 19 May 1992 and took the view that the fact of goods being removed from
warehousing arrangements did not in itself constitute a taxable transaction. Nevertheless, when
goods were removed from warehousing arrangements, it should be checked that the amount of
value added tax due on the stored goods was the same as if exemption had not applied.

In the event of the goods having been resold successively in the warehouse, the delivery resulting in
their being removed from warehousing arrangements no longer qualified for exemption under
Avrticle 16; application of the normal taxation or exemption rules for this delivery makes any other
corrective measures superfluous.

However, in cases where removal from warehousing arrangements was unconnected to the delivery
of the stored goods, corrective measures should be implemented where the goods remained on the
territory of the Member State which authorised the warehouse. Subject to the VAT Committee
being consulted, the Member States were competent to take appropriate measures which with view
of a large majority of delegations could, however, under no circumstances consist in making the
fact of removing goods from warehousing arrangements a taxable transaction in itself.

5.3 Article 16(1)(B)(e)
Goods likely to be placed under warehousing arrangements other than customs
warehousing
(Doc. XX1/2024/95 — Working Paper No 185)

All delegations took the view that goods subject to excise duties could not give rise to exclusive
placing under the VAT tax-warehousing arrangements provided for in Article 16(1)(B)(e).
However, the Member States agreed that places which were approved as warehouses pursuant to
Directive 92/12/EEC on excise duties could be recognized in parallel as VAT warehouses.
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GUIDELINES RESULTING FROM THE 48™ MEETING of 25 June and 8 July 1996

XX1/97/177 (1/3)

Il. QUESTIONS WHICH CONCERN THE APPLICATION OF COMMUNITY VAT
PROVISIONS

1. 5.1
Article 16(1)(B)(e)

Goods to which warehousing arrangements other than customs warehousing apply
(Doc. XX1/2024/95 — Working Paper No 185)
(1%t part of the document approved at the 47" meeting — Doc. XX1/1279/96)

EXCLUSION OF THE GOODS INTENDED TO BE SUPPLIED AT THE RETAIL
STAGE

The Committee considers almost unanimously that, in order to preserve the general VAT principle
of taxation at each stage of production/marketing, recourse to warehousing arrangements other than
customs warehousing should not be automatic.

In this respect, the condition provided under paragraph 1(e) according to which goods may not have
been “intended to be supplied at the retail stage” should be interpreted not only with regard to the
nature of the goods but also taking account of the possible different destinations of the goods such
as whether they are intended for export or use in a production process as opposed to being destined
for distribution for retail sale. The result is that the nature of the goods alone is not sufficient as the
criterion to determine tax warehouse treatment but under no circumstances is it permissible for
retail stock to be kept in a tax warehouse.

2. 52
Article 28a(5) and 28b(F)
Consolidated document on transactions, other than bilateral, involving work on movable
tangible property (cases No 1 to 4.2)
(Doc. XX1/2118/95 Rev.2 — Working Paper No 188)

The Committee unanimously takes note of the up-dating work on the simplification of a number of
contract work transactions already agreed by the Working Party No 1 at its meeting on 25 and
26 May 1993. The changes are made necessary (i) by the removal of the term “contract work”
(deletion of Article 5(5)(a)) and the amendment of Article 28a(5), and (ii) by the insertion of a new
section F in Article 28b in connection with the adoption of Council Directive 95/7/EC of 10 April
1995.
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GUIDELINES RESULTING FROM THE 48™ MEETING of 25 June and 8 July 1996

XX1/97/177 (2/3)

The delegations agreed unanimously that:

1.

All the simplification cases have the following elements in common:

—  the agreed simplification for applying tax consists in treating, in an identical manner,
transactions which are similar from a tax and economic viewpoint;

—  the conditions governing the application of Section F of Article 28b are met as the
goods, that have to undergo the work, are dispatched or transported outside the Member
State where the services were physically carried out;

- if the goods to be worked on are making temporary stops or are strictly speaking not
subject of an expedition or re-expedition towards the principal, the finished products
have, from the outset, a well known final destination: they are solely destined to the
client/principal.

All simplifications are based on the same interpretation: the requirement that the finished
products be returned to the Member State of initial departure, as foreseen in Article 28a
paragraph 5 (b) 5" indent, is deemed to have been satisfied even where temporary stops
occur. This presupposes that the individual places in which the work is carried out are not
regarded as places of arrival of the goods to be worked on.

The simplification examples described constituted typical cases for which precise conditions
have been laid down to enable simplifications to be made. Provided that other Community tax
legislation was not affected and subject to the conditions laid down being observed, each of
the simplifications envisaged could in practice be combined with any of the other
simplifications.

The Committee unanimously considers that the document XXI1/2118/95 Rev.2 could be

published in order to make this information available to operators and to strengthen the
coherence of the implementation of these simplifications within the Union.
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GUIDELINES RESULTING FROM THE 48™ MEETING of 25 June and 8 July 1996

XX1/97/177 (3/3)
3. 510
Article 15(2)

Method of calculation of the 175 ECU threshold
(Doc. XX1/2117/95 — Working Paper No 187)
This guideline was adopted at the 51 meeting

The delegations are unanimously of the opinion that, for the application of the exemption
according to Article 15(2), the threshold of ECU 175 (or the lower value specified by the Member
State in which the supply is deemed to be located) can be ascertained by invoice: implying that the
exemption can concern the delivery of several goods shown on a single invoice, issued by the same
taxable person for the same customer. The threshold mentioned cannot refer to various invoices
issued by one or by different taxable persons regarding deliveries carried out for one or more
customers.
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GUIDELINES RESULTING FROM THE 49™ MEETING of 8-9 October 1996
XX1/97/178 (1/1)

Il.  ANY OTHER BUSINESS

1. 71
Article 15(10)
Common form for the application of the Article 15(10) exemption
(Doc. XX1/186/96 — Working Paper No 195)

All delegations agreed to the common VAT and excise duty exemption certificate for the
application of Article 15(10) of the Directive as this had been amended following linguistic
comments having been received from delegations.
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GUIDELINES RESULTING FROM THE 50™ MEETING of 7 November 1996

XX1/97/870 (1/1)

l. QUESTIONS WHICH CONCERN THE APPLICATION OF COMMUNITY VAT
PROVISIONS
5.3.

Article 18 paragraph 1(b)

Customs import documents — Indications required to exercise the right to deduction of
VAT payable on import

(Doc XX1/96/0801 — Working Paper No 214)

The Committee unanimously feels that Article 18 paragraph 1(b) of the Sixth Directive must be
interpreted as meaning that the import “document” specifying the recipient or the importer of the
goods and stating or permitting the calculation of the amount of tax due does not necessarily have to
be an original paper copy of a certificate, but may take the form of electronic data insofar as the
importing Member State has introduced a system allowing customs formalities to be completed by
compulter.

In this case, it falls to the importing Member State, which lays down the rules for the making of the
declarations and payments of VAT, to take the necessary measures to ensure that the import
declaration system provides every opportunity for checking regarding the exercise of the right to
deduction, e.g. via electronic means.

The vast majority of the Committee consider that in accordance with Article 3(a) of the Eighth
Directive, the current legal situation is such that a taxable person may not obtain a refund of
value-added tax if the original paper copies of the import documents are not attached to the
application. However, this does not prevent the customs administration from certifying as original a
printout of data transmitted electronically.

Indeed, regarding application of the Eighth Directive, it must be taken into account that the person
applying for a refund does not keep in the refunding Member State any records which include the
originals and which would permit checks to be carried out at a later date.
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GUIDELINES RESULTING FROM THE 51T MEETING of 13 March 1997
XX1/97/871 (1/1)

I.  ANY OTHER BUSINESS

7.1.
Application of VAT on telecommunication services — Derogation based on the Article 27
of the Sixth Directive as approved at the ECOFIN Council on 17.3.1997

All the delegations are of the opinion that a uniform field of application of the derogation approved
by the Council on 17 March includes in particular:

—  standard connection, subscription and installation transfer charges allowing emission or
reception of telecommunication;

—  provision of access to a telecommunication network;
—  the right to use a network of special lines;
—  subscriptions for providing access to the Internet (connection, messaging systems).

Whereas the Committee considered that value added voice telephony services and provision of
pay-TV programmes were not included.
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GUIDELINES RESULTING FROM THE 52N MEETING of 28-29 May 1997
XX1/97/1.566 (1/3)

I1. QUESTIONS CONCERNING THE INTERPRETATION OF THE COMMUNITY
VAT PROVISIONS

51 ARTICLES 8 AND 9
Construction of buildings
(Document XX1/95/338 — Working Paper No 218)
This guideline was approved at the 53" meeting

Virtually all the delegations considered that the construction of houses constituted a supply of
services connected with immovable property which Member States however may, by virtue of
Article 5(5) of the Sixth VAT Directive, consider to be a supply of goods.

Where construction of houses is classified as a supply of goods, virtually all the delegations took
the view that the location of this supply is governed by the criteria of Article 8(1)(b) which means
that it should be taxed where the work is carried out.

They agreed that the dispatch or transport of materials by the construction firm from one Member
State in order for this to be used in the construction of a building in another Member State
constitutes a transfer followed by an acquisition of goods. In this respect, the non-established firm
must, pursuant to the third indent of Article 22(1)(c), register for VAT purposes in the Member
State of acquisition and fulfil the obligations as stipulated. Member States may, under
Article 21(1)(d), adopt arrangements whereby tax is payable by another person, inter alios a tax
representative.

52 ARTICLE 13(A)(1)(Q)
Activities of public radio and television bodies
(Document XX1/1500/96 — Working Paper No 223)
This guideline was approved at the 53" meeting, subject to linguistic reservations

Almost all the delegations took the view that the main element which serves to identify a television
body as a public television body is public funding (public authority subsidies or licence fees).
However, amongst other characteristics are special obligations such as a coverage of a certain
territory or a linguistic area.

Virtually all the delegations were of the opinion that the broadcasting of programmes for which the
radio or television body receives funding through license money and subsidies constitutes the only
non-commercial activity of public radio and television bodies. On the other hand, they considered
that the sale of television programmes must always be taxed even if the transaction takes place
between public bodies.
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GUIDELINES RESULTING FROM THE 52N MEETING of 28-29 May 1997
XX1/97/1.566 (2/3)

54 ARTICLE9
Packages of services supplied in connection with trade fairs and similar exhibitions
(Document XX1/96/610 — Working Paper No 210)
Cf. the minutes of the 55! meeting point 8.2

The Committee unanimously considers that, when in the framework of a fair or similar exhibition,
an enterprise intervenes between the exhibitor and the owner or organiser of the exhibition and, for
an all-in price, supplies to the exhibitor, a complex package of services comprising, in addition to
the provision of a stand, a number of other, related services, the whole package is to be regarded as
a single service comprising various components which cannot and need not to be itemised
according to their own place of taxation.

As to the place of supply rules, delegations unanimously agree that the provision of a single
compound service should be subject to taxation in the Member State where the fair or exhibition is
located, either on the grounds of Article 9(2)(a) or based on Article 9(2)(c), first indent.

[Replaced by guidelines agreed at the 93" meeting]

55 ARTICLE 9(2)(E)
Transfers of football players
(Document XX1/96/507 — Working Paper No 212 Rev. 1)
This guideline was approved at the 53" meeting

A large majority of delegations confirm the initial guideline agreed by the Committee in its
34" meeting, namely that transfer fees are to be taxed according to Article 9(2)(e) at the place
where the customer has established his business or has a fixed establishment to which the service is
supplied.

56 ARTICLE 13(A)(1)(A)
Scope of the exemption applicable to deliveries by public postal services
(Document XX1/377/97 — Working Paper No 232)
This guideline was approved at the 53 meeting

The delegations unanimously agreed that a member state’s “public” postal service can only be
treated as such when it operates within that country. A public postal service operating in a country
other than its own should lose its status as a public service and, therefore, the right of exemption
provided for under Article 13(A)(1)(a).
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GUIDELINES RESULTING FROM THE 52N MEETING of 28-29 May 1997
XX1/97/1.566 (3/3)

I11. ANY OTHER BUSINESS

7.1 Practical application of Article 27 derogations on the telecommunication services
This guideline was approved at the 551" meeting

Acrticle 9(3)(b) of the Directive is aimed at taxing services supplied by persons not established in the
EU where the effective use and enjoyment of the services take place within the Union. Nearly all
delegations consider that telecommunication services should only be treated as having been
effectively “used and enjoyed” within the EU if the customer is resident in the EU, i.e. has his
domicile there. Where it is clear from the general circumstances under which the service is
supplied, one could have recourse to the billing address. Consequently, services provided by
third-country telecommunication companies to tourists or visitors to Europe would not be taxed.

The delegations consider, on the other hand, that services supplied by Community
telecommunications companies to EU tourists and visitors who go to countries outside the
Community should be taxed, pursuant to Article 9(1) of the Directive. However, a Member State
could apply Article 9(3)(a) to such services.
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GUIDELINES RESULTING FROM THE 53RP MEETING of 4-5 November 1997
XX1/97/2.454 (1/1)

I1. QUESTIONS CONCERNING THE INTERPRETATION OF THE COMMUNITY
VAT PROVISIONS

52 ARTICLE4
Services supplied by company directors
(Document XX1/97/1.424 — Working Paper No 239)
Cf. the minutes of the 56" meeting point 3.2

All delegations agreed that services supplied by a legal person as a member of a company’s board
of directors should be regarded as economic activities carried out independently within the meaning
of Article 4(1) and (2) and that they should therefore be subject to VAT.

53 ARTICLE?9
Place of supply of services involving the tracing of heirs
(Document XX1/97/1.658 — Working Paper No 242)
Cf. the minutes of the 55! meeting point 8.2
This guideline was approved at the 56" meeting

The Committee unanimously agrees that the tracing of heirs falls within the scope of the third
indent of Article 9(2)(e), either as a service similar to one of the activities referred to in that Article
or as the supply of information.

54 ARTICLE®6
Transfers of football players
(Document XX1/97/1.687 — Working Paper No 241)
Cf. the minutes of the 55" meeting points 2.3 and 3
This guideline was approved at the 56" meeting

A large majority of delegations took the view that a payment made by a football club to a player’s
original club (a payment required by law and intended to compensate for expenditure incurred in
training and developing the player) after the original contract had expired or had been terminated
constituted a supply of services that was subject to VAT, even if the old club no longer had any
rights over the player.
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GUIDELINES RESULTING FROM THE 54™ MEETING of 16-18 February 1998
XX1/98/881 (1/3)

I1. QUESTIONS CONCERNING THE INTERPRETATION OF THE COMMUNITY
VAT PROVISIONS

5.3 ARTICLE 12(3) AND ANNEX H CATEGORY 4
Reduced rates on medical equipment and other appliances
(Document XX1/97/1863 — Working Paper No 252)

The delegations almost unanimously agreed that Member States may apply a reduced VAT rate to
products specifically designed for disabled people (medical equipment, aids and other similar
appliances) which are normally purchased or used only by (permanently or temporarily) disabled
people to alleviate or treat their complaints. Products normally used for other purposes (e.g.
cordless telephones) are excluded by the provision, as are also medical equipment and aids designed
for general use and not specifically for disabled people (e.g. x-ray equipment).

54 ARTICLE4
Assignment of broadcasting rights in respect of international football matches by
organisations established abroad
(Document XX1/97/1.864 — Working Paper No 244)
This guideline was approved at the 55" meeting

The Committee unanimously agrees that the assignment of TV broadcasting rights in respect of
football matches by bodies established in third countries constitutes an economic activity taxable in
the hands of the customer on the basis of Article 9(2)(e), first indent, of the Sixth Directive.

55 ARTICLE 9(2)(C) 4™ INDENT AND 28B(F)
Application in cases of total or partial subcontracting
(Document XX1/96/0.314 — Working Paper No 198 Rev.1)
This guideline was approved at the 551" meeting

The Committee unanimously agrees that partial or total subcontracting of work on movable
tangible property does not alter the intrinsic nature of the service supplied by the principal
contractor in his relationship with his co-contractor customer and which therefore still ranks as
work in respect of movable tangible property, even where the work is not “physically” carried out
by the principal contractor who had undertaken to carry out the work, for which he bears full
contractual responsibility vis-a-vis the customer.
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In the case of partial subcontracting, provided that in the relationship between the principal
contractor and the final customer the conditions under Article 28b(F) are not met, a large majority
of the delegations considered that, in accordance with the fourth indent of Article 9(2)(c), the place
of the supply of the service by the principal contractor (including the work carried out by the
subcontractor or subcontractors) in its entirety is the place where his own part of the work is
physically carried out.

56 ARTICLE 28B(B)
Distance selling
(Document XX1//97/2.034 — Working Paper No 247)

The Committee agrees almost unanimously that Article 28b(B) ensuring taxation at destination of
distance sales does not apply to supplies carried out until such time as, in the course of the calendar
year, the amount laid down by the Member State of arrival has been exceeded (except in the
situations covered by the second indent of paragraph 2 or where the taxable person has exercised
the option under paragraph 3).

Taxation at destination can apply only to supplies of goods which give rise to the overstepping of
the threshold, subsequent supplies, and all sales transacted during the year following that in which
the threshold was exceeded.

[Replaced by guidelines agreed at the 64™ meeting]

5.7 ARTICLE 28A
Purchasing a new car before moving to another Member State
(Document XX1//97/2.035 — Working Paper No 248)
This guideline was approved at the 55" meeting

The Committee agrees unanimously that the transfer of a vehicle which still satisfies the definition
of “new means of transport” within the meaning of Article 28a(1a)(b), second subparagraph, is not
a taxable transaction when made by a private individual on moving house. It also agrees that,
similarly, the return of a vehicle initially supplied under the exemption provided for in
Acrticle 28c(A) cannot be regarded as a taxable transaction authorising Member States to demand
that the owner pay the VAT not collected when the initial supply was exempted.

The Committee also agrees unanimously that only the initial supply should be checked to ascertain
whether the conditions for exemption by reason of transport outside the Member State of departure
are met: to this end, registration of the vehicle with normal plates may be sufficient criterion for
ruling out definitively any exemption in the Member State of purchase; conversely, registration of
the vehicle under “transit” plates may indicate that the supply in fact concerns a new means of
transport sent or transported to the buyer outside the territory of the Member State of departure but
within the Community.
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5.8 ARTICLE 28A(1A)(B)
Exceeding the threshold for acquisitions of goods
(Document XX1//97/2.036 — Working Paper No 249)
This guideline was approved at the 551" meeting

Where the rules on the place at which taxable transactions are carried out have been incorrectly
applied, the Committee unanimously agrees that:

- Each Member State must exercise its powers of taxation, irrespective of events elsewhere
(Member State or third country);

—  The Member State which collected the VAT incorrectly invoiced must return it to the person
liable for the tax (the supplier of the goods or services) in accordance with its own domestic
rules. Refunding the sum thus recovered to the final customer depends entirely on the
contractual relations between the supplier and his customer.
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I1. QUESTIONS CONCERNING THE INTERPRETATION OF THE COMMUNITY
VAT PROVISIONS

6.2 ARTICLE 28C(B)(A)
Scope of exemption
(Document XX1/98/587 — Working Paper No 258)

A large majority of delegations were of the opinion that the exemptions without a right to deduct
input VAT mentioned under Article 13 of the Sixth VAT Directive continue to apply when the
goods are dispatched or transported from the Member State of the supplier to another Member State
and are subject to an intra-Community acquisition according to Article 28a in the Member State of
arrival.

This intra-Community acquisition will be exempted according to Article 28c(B)(a) of the Sixth
VAT Directive.

6.4 ARTICLE 9(2)(E)
Concept of agent in Article 9(2)(e)
(Document XX1/98/1283 — Working Document No 266)

All delegations agreed that Article 9(2)(e), seventh indent of the Sixth VAT Directive covers
supplies by agents who act both in the name and for the account of the buyer and in the name and
for the account of the supplier of services referred to in Article 9(2)(e).

6.5 ARTICLE 9(1) AND (2)(E), LAST INDENT
The hiring out of movable tangible property, with the exception of all forms of transport
(Document XX1/98/1127 — Working Document No 267)

All delegations agreed that trailers and semi-trailers should be considered means of transport for the
application of Article 9(2)(e), eighth indent of the Sixth VAT Directive.
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6. QUESTIONS CONCERNING THE INTERPRETATION OF THE COMMUNITY
VAT PROVISIONS

6.1 Origin: Danmark
References: Article 8(1)(c)
Subject: VAT rules applicable to sales of goods on board international means

of transport following the abolition of tax-free sales
(Document XX1/98/1623 — Working Paper No 272)

As regards supplies on-board aircraft of goods to be carried away, the Committee unanimously
agrees that, where the “part of a transport of passengers effected in the Community” referred to in
Article 8(1)(c) includes stopovers between its point of departure and its point of arrival, this
transport shall be regarded as a single journey on condition that, except in the case of force majeure,
the means of transport used and the flight number remains the same throughout the journey and that
each stopover is of a short duration.

8. NEW EC LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION
OF RECENTLY ADOPTED COMMUNITY VAT PROVISIONS

8.1 Origin: Commission
References: Council Directive 98/80/EC of 12 October 1998
Subject: Questions linked to the application of Council Directive 98/80/EC of

12 October 1998 (Special Scheme for Investment Gold)
(Document XX1/98/1930 — Working Paper No 274)

[1] Definitions (Point A of Article 26b)

All the delegations agree that, for the application of the definition in Article 26b(A)(i), the weights
accepted by the bullion markets include at least the following weights:
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Unit Weights traded
Kg 12,511
Gram 500/250/100/50/20/10/5/2,5/2/(1)
Ounce (1oz = 31,1035 g) 100/10/5/1/2/*/4
Tael (1 tael =1,9130z.)1 10/5/1
Tola (10 tolas = 3,750z.)2 10

All delegations agree to use the market value of gold coins and of the gold contained in them on
1 April of each year, to check compliance with the condition mentioned in the fourth indent of
Article 26b(A)(ii).

[2] Special arrangements applicable to investment gold transactions (Point B of Article 26b)

[a] A large majority of delegations agree that the exemption of Article 26b(B), first paragraph, is
restricted to supplies of goods and does not cover transactions qualifying as supplies of services.
Accordingly, Article 8(1) determines the place of supplies of investment gold exempted under
Article 26b(B).

[b] When investment gold represented by certificates for allocated or unallocated gold is physically
located in another Member State than the Member State where the certificate is handed over to the
buyer, almost all delegations consider that Article 22(9)(a), third indent, allows Member States to
release the supplier from his obligations in the Member State where the gold is physically located,
provided that he is carrying out in that Member State none of the transactions referred to in
Acrticle 22(4)(c).

1 Tael = a traditional Chinese unit of weight. The nominal fineness of a Hong Kong tael bar is 990 but in Taiwan 5
and 10 tael bars can be 999,9 fine.

2 Tola = atraditional Indian unit of weight for gold. The most popular sized bar is 10 tola, 999 fineness.
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II. QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

6.1 Origin: Italy
References: Articles 8(1)(a) and 28b(F) of the Sixth VAT Directive
Subject: Contracts concluded between two taxable persons in the Community

without any supply of goods by the customer
(Document XX1/99/0637 — Working Paper No 282)

All delegations unanimously agree that that the supply of a machine, even if it is assembled
following specific requirements of the customer, should be considered as a supply of a good. What
the constituting elements of the produced machine are, has no influence on the qualification of the
machine as a tangible good.

The place of taxation of this transaction is determined by Article 8(1)(a) when the goods are
dispatched or transported or by Article 8(1)(b) if the goods are not dispatched or transported.

When the supplier produces the machine and installs or assembles this machine at the location
requested by his client, the operation should be qualified as a supply of goods with installation or
assembly, whereby the place of taxation is there where the goods are installed or assembled
according Article 8(1)(a) of the Sixth VAT Directive.

However, the operation is considered to be a supply of a service if the supplier would only assemble
the different parts of the machine provided to him by his customer. In this case, the place of taxation
is covered by Article 9(2)(c) or Article 28b(F) of the Sixth VAT Directive.
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4.  QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

4.2 Origin: Netherlands
References: Article 8 of the Sixth VAT Directive
Subject: Scope of the definition “goods installed or assembled”

(Document TAXUD/00/1810 — Working Paper No 294)

All delegations unanimously agree that for tiling, papering and parqueting the place of supply is
there where the immovable property is situated. Some Member States reach this conclusion because
they consider these operations as a supply of a service, to be taxed in accordance with the
provisions of Article 9(2)(a) of the Sixth VAT Directive at the place where the immovable property
is situated. However, other Member States make use of the option provided for under Article 5(5) of
the Sixth VAT Directive, and consider these operations to be supplies of goods. In this case some
Member States consider these operations to be supplies of goods with installation or assembly by or
on behalf of the supplier, falling within the scope of Article 8(1)(a) of the Sixth VAT Directive,
while other Member States consider this to be a supply of goods that takes place at the time the
work is finished and therefore falling within the scope of Article 8(1)(b) of the Sixth VAT
Directive. For intra-Community operations, the differences in the Member States’ interpretations
(supply of goods or supply of services) lead to differences regarding the obligation to submit the
recapitulative statement provided for in Article 22(6).

[In part replaced by guidelines agreed at the 93" meeting]

All delegations unanimously agree that the supply of a good, whereby the supplier also carries out
certain services, such as the plugging in of a machine or connecting a water pipe to an existing tap
and the drainpipe to the outlet, should be considered one single supply of a good without
installation or assembly and that these accessory services should be considered as activities of
minor importance. This remains, nevertheless, an analysis on an ad hoc basis, case by case.

4.3 Origin: Italy
References: Article 15(2)
Subject: Exemption from VAT for persons domiciled or resident outside the

European Community
(Document TAXUD/00/1815 — Working Paper No 296)

The great majority of the delegations take the view that personal luggage should be understood to
mean the whole of the luggage which a traveller is in a position to submit to the customs authorities
on his departure, as well as that which he has presented in advance to the customs authorities,
subject to proof that such luggage was registered as accompanied luggage, at the time of his
departure, with the company responsible for conveying him.
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4.5 Origin: Commission
References: Articles 13, 15, 26b and 28c of the Sixth VAT Directive
Subject: Scope of the exemptions

(Document TAXUD/00/1808 — Working Paper No 292)

The Member States agree almost unanimously that the exemption mentioned under Article 13 of
the Sixth VAT Directive prevails over the exemptions mentioned under Articles 15 and 28c of the
Sixth VAT Directive. This implies that supplies of goods that are mentioned under Article 13 of the
Sixth VAT Directive are exempted on the basis of this Article, even if they are exported (Article 15)
or supplied to a client registered for VAT in another Member State than the Member State of
departure and the goods leave the territory of the Member State of departure to the Member States
of arrival (Article 28c). The consequence is that for these supplies there is no right to deduct the
relevant input VAT for the supplier.

Following the same line of reasoning, a large majority of the delegations agrees that the exemption
of Article 26b(B) of the Sixth VAT Directive, that introduces a special exemption for supplies,
intra-Community acquisitions and imports of investment gold, prevails over the exemptions of
Article 15 and 28c of the Sixth VAT Directive, except in the case of the exemption provided for in
Acrticle 15(11) regarding supplies of gold to Central Banks. If, on the other hand, the supplier of
investment gold opts for the taxation of his supplies, following the provision of Article 26b(C) of
the Sixth VAT Directive, then the special exemption of Article 26b(B) is no longer applicable, and
the other exemptions of Articles 15 and 28c of the Sixth VAT Directive are applicable if the
conditions mentioned therein are fulfilled.
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4. QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

4.2 Origin: Portugal
References: Article 9 of the Sixth VAT Directive
Subject: Place of taxation of translators’ and interpreters’ services

(Document TAXUD/1873/00 — Working Paper No 302)

All delegations agree that translation services are among the services covered by Article 9(2)(e).
The great majority of delegations agree that interpretation services are also among the services
covered by Article 9(2)(e).

4.3 Origin: Commission
References: Article 4(5) and Article 9
Subject: Services provided to public sector hospitals

(Document TAXUD/1872/00 — Working Paper No 303)

In exercising the option provided for in Article 4(5), a Member State may decide to regard activities
which, according to the general principles, fall within the scope of VAT but are exempt under
Article 13 (such as hospitalisation and medical care provided by bodies governed by public law) as
being outside the scope of VAT.

All delegations take the view that this option affects the decision on the place of taxation of certain
expenditure incurred by such bodies in public law. Consequently, research services provided by a
taxable person established in a Member State to a hospital governed by public law in another
Member State are to be taxed either in the Member State in which the public hospital is established
(according to the general principles), or in the Member State in which the service provider is
established (if the Member State in which the public hospital is established has waived the first
option).
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4.  QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

4.2 Originator: Commission
References: Articles 9 and 21
Subject: Place of supply when the supplier of the service is registered in the

Member State of establishment of the client
(Document TAXUD/1962/00 — Working Paper No 310)

All the delegations believed that, according to Article 9(1) of the Sixth VAT Directive, the place of
supply of a service should be deemed to be the place where the supplier had established his business
or had set up a fixed establishment from which the service was supplied. The fixed establishment
should be regarded as determining the place of supply of taxation only when it was obvious that the
service was effectively supplied from that fixed establishment. If this condition was not fulfilled the
principle of taxation at the place where the supplier had established his business should be
maintained.

The question as to whether or not the branch in question took part in the supply of services, to what
extent, and whether this intervention was of such a kind as to change the place of taxation, should
be examined on a case-by-case basis.

Finally, the Committee accepted that, in order to simplify control procedures, Member States might
create a rebuttable presumption (juris tantum) whereby once a foreign trader was established and
registered with a VAT registration in their territory the supply was considered to take place from
that establishment. Nevertheless, it is certain that the presumption could never reverse the principle
laid down in Article 9(1) of the Sixth VAT Directive.
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TAXUD/2441/01 (1/1)

4.  QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
LEGISLATION

4.1 Originator: Commission
References: Article 13(B)(d)
Subject: Tax treatment of options

(Document TAXUD/2409/01 — Working Paper No 304)

All the delegations considered that sales of options should be treated as services separate from the
underlying operations to which they relate.

A large majority of the delegations took the view that transactions involving options negotiable on
regulated markets were exempt from VAT under Article 13(B)(d) of the Sixth Directive.
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4.  QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
LEGISLATION

4.4  Origin: Commission
References: Article 28b(B)
Subject: Distance sales

(Document TAXUD/2311/02 — Working paper No 341)

The delegations agree unanimously that Article 28b(B) which is aimed at ensuring taxation at
destination of distance sales, does not apply to supplies carried out until such time as, in the course
of the calendar year, the amount of turnover laid down by the Member State of arrival has been
exceeded (except in the situations covered by the second indent of paragraph 2 or where the taxable
person has exercised the option under paragraph 3).

Taxation at destination will apply to those supplies of goods which give rise to the threshold being
exceeded, any subsequent supplies during that year, and all supplies made to customers in that
Member State during the calendar year following that in which the threshold has been exceeded.
Taxation will not apply retrospectively to the beginning of the year in which the threshold was
exceeded.

(This guideline replaces the guideline agreed on this issue at the 54" meeting.)

4.5 Origin: Commission
References: Article 4(5)
Subject: Air traffic control services

(Document TAXUD/2313/02 — Working paper No 339)
The delegations agree unanimously that:

1. Air traffic control services provided in the airport zone are within the scope of VAT, being
exempted on the basis of Article 15(9) provided that the conditions required for the
application of this exemption are fulfilled.

2. Services related to aircraft activity in the approach and take-off zone are non-taxable services
pursuant to the first subparagraph of Article 4(5) where the provider is a body governed by
public law who carries out these activities as a public authority.
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3. Services related to aircraft activity in upper and lower air space are non-taxable services,
pursuant to the first subparagraph of Article 4(5), where the provider is a body governed by
public law who carries out these activities as a public authority.

4.  Eurocontrol is a non-taxable person both in respect of its en-route navigation control services
and in respect of the calculation, collection and redistribution of fees levied on airline
companies where these services are supplied to non-taxable persons.

(This guideline replaces the guideline agreed on this issue at the 30" meeting.)
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TAXUD/2390/02 (1/1)

3. QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

3.3 Origin: Belgium
References: Articles 8 and 9
Subject: Place of supply of goods and services rendered by undertakers

(Document TAXUD/2359/02 — Working paper No 353)

Delegations agreed almost unanimously that the services supplied by the undertaker in the
framework of organising a funeral should be considered as composite elements of a single service,
although it still has to be determined on a case-by-case basis.

Furthermore delegations also agreed unanimously that the place of supply of this single service
would be where the undertaker is established, in accordance with Article 9(1) of the 6" VAT
Directive.

3.4 Origin: Spain
References: Article 12(3)(a)
Subject: VAT rates applicable to CD-ROMs

(Document TAXUD/2358/02 — Working paper No 352)

The delegations unanimously agreed that electronic media including text or spoken word were not
included in Annex H, category 6.

3.5 Origin: United Kingdom
References: Articles 11 and 13(B)(d)(3)
Subject: Taxable amount when goods are purchased by credit card

(Document TAXUD/4646/02 — Working paper No 355)

All delegations agreed that in circumstances where goods are sold at a given price irrespective of
how payment is to be made and where a customer paying by credit card was required to pay a
card-handling fee to an associate of the retailer, this fee was, in principle, ancillary and subordinate
to the main supply and would thus take on the same VAT liability.
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DOCUMENT A — TAXUD/2303/03 (2/9)

4.  QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

4.1 Origin: The Commission
References: Article 9 and Annex L
Subject: E-Commerce. Electronically supplied services

(Document TAXUD/2436/02 — Working paper No 372)

1.  The delegations agree unanimously that a television or radio programme that is broadcast
over the Internet or similar electronic network and is simultaneously broadcast over a
traditional radio and television network (i.e., by wire or over the air, including by satellite) is
radio and television broadcasting within the penultimate indent of Article 9(2)(e) of the Sixth
Directive. Conversely, a program that is broadcast only over the Internet or similar electronic
network, is an electronically supplied service under the last indent of Article 9(2)(e).

2.  The delegations agree unanimously that distance teaching is an electronically supplied
service within the meaning of the last indent of Article 9(2)(e) when it is automated and
dependent on the Internet or similar electronic network to function and its supply requires
little or no human involvement. Where the Internet or similar electronic network is used as a
tool simply for communication between the teacher and student (e.g., e-mail), this will not be
viewed as an electronically supplied service.

3. The delegations agree unanimously that a non-established taxable person who is taxable
under the special scheme provided for under Article 26¢, may cease to qualify for the special
scheme under that Article at anytime throughout a calendar quarter where any of the criteria
for exclusion are satisfied. The non-established taxable person is required to submit any
outstanding return up to the end of the calendar quarter in which they were excluded. The
requirement to submit this return has no effect on the requirement, if any, for the
non-established taxable person to register under the normal procedures in a Member State
immediately upon exclusion from the special scheme.
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4.  The delegations agree unanimously that where a non-established taxable person declares and
remits an amount of VAT to the Member State of Identification, who in turn distributes the
amount to the Member State of Consumption, and the Member State of Consumption
subsequently realises that the amount is too high, the Member State of Consumption will
advise the Member State of Identification of the adjustment and send the overpayment
directly to the non-established taxable person. The delegations also agree unanimously that
where a non-established taxable person remits, in relation to the declaration, an overpayment
of VAT to the Member State of Identification, this Member State will return the overpaid
amount directly to the non-established person.

5.  The delegations agree unanimously that each reporting period of a non-established taxable
person to the Member State of Identification under the special scheme set out in Article 26c,
is treated as an independent, closed reporting period.

6.  The delegations agree unanimously that, in respect of returns made under the special scheme
set out in Article 26¢, the Directive does not permit the rounding of amounts to the nearest
whole monetary unit (e.g., Euro) and that the exact amount of VAT must be reported and
remitted in accordance with the Sixth Directive.

7. The delegations agree unanimously that where potential sellers obtain the right to list an item
for sale on a website (e.g., an online market place) in exchange for a fee (e.g., a listing fee
and/or a success fee), potential buyers bid for the item on the website via an automated
process, the parties are notified by an automatically computer generated e-mail in the event of
a completed sale and the buyer and the seller ultimately complete the sale, the service
provided by the website operator (e.g., the operator of the online market place) is considered
to be an electronically supplied service under the last indent of Article 9(2)(e). Such supplies
may well constitute, at least in part, web-hosting services.

8. The delegations agree unanimously that the attached Guide to Interpretation and
accompanying tables set out the guidance on what is meant by “electronically supplied
services” for purposes of the last indent of Article 9(2)(e) of the Sixth VAT Directive.
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ANNEX

“ELECTRONICALLY SUPPLIED SERVICES”

GUIDE TO INTERPRETATION

Introduction

This document sets out guidance on what is meant by “electronically supplied services” and will
help businesses decide whether their services fall within the place of supply rules for such services
(as per the last indent of Article 9(2)(e) of the Sixth VAT Directive). This document only addresses
the place of supply issue.

The attached tables give examples of transactions that are either included or excluded from the
definition of “electronically supplied services”. Supplies of goods or supplies of services that are
excluded from the definition are treated in accordance with other place of supply rules.

What is an “electronically supplied service”?
An “electronically supplied service” is one that:

. in the first instance is delivered over the Internet or an electronic network! (i.e. reliant on the
Internet or similar network for its provision); and then

. the nature of the service in question is heavily dependent on information technology for its
supply (i.e., the service is essentially automated, involving minimal human intervention and in
the absence of information technology does not have viability.).

Therefore, on the basis of this two step test, an “electronically supplied service” includes:
. digitised products generally, such as software and changes to or upgrades of software; or

. a service which provides, or supports a business or personal presence on an electronic
network (e.g., web site or web page); or

. a service automatically generated from a computer, via the Internet or an electronic network,
in response to specific data input by the customer; or

1 Including electronic networks for providing digital content, such as telecommunications (fixed or mobile), intranets
and extranets, whether private or public.
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. services, other than those specifically mentioned in Annex L, which are automated and
dependent on the Internet or an electronic network for their provision.

Telecommunications and radio and television broadcasting services, covered respectively in the
ninth and penultimate indents of Article 9(2)(e) of the Sixth VAT Directive, are not regarded as
electronically supplied services for purposes of this Directive.

In general, the use of the Internet or other electronic networks by parties to communicate with
respect to transactions or to facilitate trading does not, any more than the use of a phone or fax,
affect the normal VAT rules that apply. For example, where parties simply use the Internet to
convey information in the course of a business transaction (e.g., e-mail), this does not change the
nature of that transaction. This differs from a supply that is completely dependent on the Internet in
order to be carried out (e.g., searching and retrieving information from a database with no human
intervention).

In all instances, electronically supplied services will be taxable at the standard rate established by a
Member State (in accordance with Article 12(3)(a) of the Sixth Directive), unless an exempting
provision in a Member State applies. For example, when considering the supply of gambling, if the
supply in the traditional manner is exempt in a Member State, it would also be exempt if it
constituted a supply of an electronically supplied service.

The attached tables illustrate the above approach by classifying a range of supplies to provide clear
examples of those that are regarded as being electronically supplied services and those that are not.
This Guidance is not intended to be exhaustive

Supplies shown as excluded are treated in accordance with other place of supply rules. Particular
care should be taken where a service includes both electronic and other elements. Such composite
transactions must generally be considered on a case-by-case basis.

103

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 67/™ MEETING of 8 January 2003

DOCUMENT A — TAXUD/2303/03

(5/9)

TABLE 1

ANNEX L
REFERENCE

SUPPLIES COVERED BY THE
LEGAL TEXT

EXAMPLE OF A SERVICE THAT IS AN
ELECTRONICALLY SUPPLIED SERVICE

Item 1

Item 2

Item 3

A. Web site supply, web-hosting
and distance maintenance of
programmes and equipment

A. Software and updating thereof

A. Images

B. Text and information

C. Making databases available

Web-site hosting and web-page hosting

Automated, on-line distance maintenance of programmes
Remote systems administration

On-line data warehousing (i.e., where specific data is
stored and retrieved electronically)

On-line supply of on-demand disc space

Accessing or downloading software (e.g., procure-
ment/accountancy programmes, anti-virus software) plus
updates

Banner blockers (software to block banner adverts
showing)

Download drivers, such as software that interfaces PC
with peripheral equipment (e.g., printers)

On-line automated installation of filters on web-sites
On-line automated installation of firewalls

Accessing or downloading desktop themes
Accessing or downloading photographic or pictorial
images or screensavers

The digitised content of books and other
electronic-publications

Subscription to on-line newspaper and journals

Weblogs and website statistics

On-line news, traffic information and weather reports
On-line information generated automatically by software
from specific data input by the customer, such as legal
and financial data (e.g., continually updated stock market
data)

The provision of advertising space (e.g., banner ads on a
web site/web page)

Use of search engines and Internet directories
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ANNEX L SUPPLIES COVERED BY THE EXAMPLE OF A SERVICE THAT IS AN ELECTRONICALLY
REFERENCE LEGAL TEXT SUPPLIED SERVICE
Item 4 A. Music Accessing or downloading of music onto PCs, mobile
phones, etc.
Accessing or downloading of jingles, excerpts, ringtones, or
other sounds
Films Accessing or downloading of films
Broadcasts and events - Web-based broadcasting that is only provided over the
political, cultural, artistic, Internet or similar electronic network and is not
sporting,  scientific  and simultaneously broadcast over a traditional radio or
entertainment television network?2, as opposed to Item 4, Table 2
Games, including games of Downloads of games onto PCs, mobile phones, etc.
chance and gambling games
Accessing automated on-line games which are dependent on
the Internet, or other similar electronic networks, where
players are remote from one another
Item 5 Distance teaching Teaching that is automated and dependent on the Internet or
similar electronic network to function, including virtual
classrooms, as opposed to Item 2(b), Table 2.
Workbooks completed by pupil on-line and marked
automatically, without human intervention
Item 6 Other Those not explicitly listed in On-line auction services (to the extent that they are not
services Annex L already considered to be web-hosting services under Item 1)
included: that are dependent on automated databases and data input

by the customer requiring little or no human intervention
(e.g., an on-line market place or on-line shopping portals),
as opposed to Item 3(f), Table 2.

Internet  Service Packages (ISPs) in  which the
telecommunications component is an ancillary and
subordinate part (i.e., a package that goes beyond mere
Internet access comprising various elements (e.g., content
pages containing news, weather, travel information; games
fora; web-hosting; access to chat-lines etc.))

2 By traditional means that the transmission is by cable or by radio, including satellite.
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TABLE 2

EXAMPLE OF A TRANSACTION NOT CONSIDERED TO BE A | RATIONALE
SUPPLY OF AN “ELECTRONICALLY SUPPLIED SERVICE”

1) Asupplyof... e  These are supplies of goods

a) A good, where the order and processing is done electronically
b) A CD-ROM, floppy disc and similar tangible media

c) Printed matter such as a book, newsletter, newspaper or journal
d) ACD, audio cassette
e) A Video cassette, DVD

f) Games on a CD-ROM

2) Asupplyof... e This is a supply of service that relies on
substantial human intervention and the
Internet or electronic network is only
used as a means of communication

a) services of lawyers and financial consultants, etc., who advise
clients through e-mail

b) interactive teaching services where the course content is
delivered by a teacher over the Internet or an electronic network
(i.e., via remote link)
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EXAMPLE OF A TRANSACTION NOT CONSIDERED TO BE A
SUPPLY OF AN “ELECTRONICALLY SUPPLIED SERVICE”

RATIONALE

3) Asupplyof...

a) Physical repair services of computer equipment

b) Off-line data warehousing services

c) Advertising services, such as in newspapers, on posters and on
television

d) Telephone helpdesk services

e) Teaching services involving correspondence courses such as
postal courses

f) Conventional auctioneers’ services reliant on direct human
intervention, irrespective of how bids are made (e.g., in person,
Internet or telephone), as opposed to Item 6(a), Table 1

e These are supplies of services that are
not delivered over the Internet and rely
on substantial human intervention

4) A supply of a radio and television broadcasting service provided
over the Internet or similar electronic network simultaneous to the
same broadcast being provided over traditional radio or television
network, as opposed to Item 4(c), Table 1

e This is a supply of a radio and
television broadcasting service, which
is covered by the penultimate indent of
Article 9(2)(e)
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EXAMPLE OF A TRANSACTION NOT CONSIDERED TO BE A | RATIONALE
SUPPLY OF AN “ELECTRONICALLY SUPPLIED SERVICE”

5) Asupplyof... e These are supplies of telecommu-
nication services and are covered by the
place of supply rules for such services
under the ninth indent of Article 9(2)(e)

a) Videophone services (i.e., telephone services with a video
component)

b) Access to the Internet and World Wide Web

c) Telephony (i.e., telephone service provided through the
Internet)
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4.  QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

4.3 Origin: United Kingdom
References: Articles 5(1) and (4) and 10(2)
Subject: Hire purchase schemes — Tax points

(Document TAXUD/2408/02 — Working paper No 362)

The delegations almost unanimously agreed that the question as to whether a supply was one of
goods or services was a matter of fact to be determined on a case by case basis. There would always
be a supply of goods when it was agreed between the parties, whether or not in writing, that the
right to dispose of tangible property as owner would be transferred. The timing of the transfer of
this right after the payment of the final instalment did not alter the fact that a supply of goods is one
of goods.
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4. QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

4.3 Origin: The Commission
References: Article 9
Subject: Radio and Television Broadcasting

(Document TAXUD/2337/03 Rev. 1 — Working paper No 390)

The delegations agree unanimously that the meaning of radio and television broadcasting services
referred to in the penultimate indent of Article 9(2)(e) must be interpreted narrowly. Radio and
television broadcasting services are transmissions by wire or air, including satellite, intended for
reception by the public. The term radio and broadcasting services does not include cessions of
broadcasting or transmission rights, the leasing of technical equipment or facilities utilised in
providing a broadcast or any other ancillary services. Guideline 4.1.1 of the 67" meeting of the
VAT Committee differentiates between radio and television broadcasting services and those
services only broadcast over the Internet or similar network (i.e., an electronically supplied service).
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4.1 Member State: France

References: Article 15(13)

Subject: Services directly connected with the exportation of goods

(Document TAXUD/2367/03 — Working paper No 392)

After having discussed the specific case in the light of similar cases and various sub-contracting
scenarios, delegations agreed unanimously that specific services of assessing the conformity of
manufactured goods with marketing standards of the third country of destination are not directly
connected with the export of goods in the sense of Article 15(13) of the 6 Directive.
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4.2 Origin: France

References: Article 4(5) and Article 9

Subject: Greenhouse gas emission allowances

(Document TAXUD/1625/04 Rev.1 — Working paper No 443 Rev.1)

The delegations agreed unanimously that the transfer of greenhouse gas emission allowances as
described in Article 12 of Directive 2003/87/EC of the European Parliament and of the Council of
13 October 2003, when made for consideration by a taxable person is a taxable supply of services
falling within the scope of Article 9(2)(e) of Directive 77/388/EEC. None of the exemptions
provided for in Article 13 of Directive 77/388/EEC can be applied to these transfers of allowances.

4.4 Origin: The Commission
References: Articles 15(10) and Article 26¢
Subject: Exemption of the electronic services

(Document TAXUD/1684/04 — Working paper No 462)

The delegations agree that Article 15(10) of Directive 77/388/EEC also applies to services provided
by electronic means by taxable persons to whom the special scheme provided for in Article 26¢ of
the Directive applies.
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TAXUD/2109/07 - 542 (1/2)
4.2 Origin: Lithuania
References: Title IV, Chapters 1 and 3 (Articles 5 and 6)
Title V, Chapters 1 and 3 (Articles 8 and 9)
Subject: Place of supply of printing services for the publishing of a

paper-format publication
(Document TAXUD/1815/06 — Working Paper No 520 and Document TAXUD/1827/06 —
Working Paper No 527)

1. Description of operation: supply of goods or provision of services

The Committee agreed almost unanimously that in order to categorise this operation, a distinction
must be made between two situations:

. When the customer limits himself to providing an original (manuscript, CD, diskette, etc.) and
employs a printer/publisher to undertake the printing and publishing, the latter is engaging in
the supply of goods (books, brochures, etc.) within the meaning of Article 14 of the VAT
Directive. This would appear to be the most common situation.

. On the other hand, when the customer provides the printer/publisher with the original and also
provides it with the paper and/or other elements to be used in the printing and publishing of a
book, brochure, etc., the latter is providing a service within the meaning of Article 24 of the
VAT Directive.

It is up to each Member State to determine on a case-by-case basis the exact nature of the operation,
basing itself on the information in the contract between the publisher and its customer.

2. Place of taxation

The Committee agreed almost unanimously that for operations that consist in the publication of
books, brochures etc. between persons subject to VAT, the place of taxation is determined as
follows:

Operation deemed to be a supply of goods

Where goods are dispatched or transported either by the supplier or by the person acquiring them or
by a third person, the place of supply shall be deemed to be where the goods are located at the time
the goods are dispatched or transported to the person acquiring the goods, in accordance with the
first paragraph of Article 32 of the VAT Directive.
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The delivery may be exempted in the Member State of departure if the goods represent an

“intra-Community supply of goods”, i.e. they are transported out of the Member State under the
conditions laid down in Article 138(1) of the VAT Directive.

In the latter situation, the place of the intra-Community acquisition of goods shall be deemed to be
the place where the goods are at the time when dispatch or transport to the person acquiring them
ends, in accordance with Article 40 of the VAT Directive.

Operation deemed to be a provision of services

The operation consisting in the publication of a book, brochure etc. using paper and/or other
elements belonging to the customer is deemed to be work on movable tangible property and, in
accordance with Article 52(c) of the VAT Directive, is deemed to be supplied at the place where the
works are physically carried out.

However, by way of derogation from Article 52(c), Article 55 lays down that the place of the
supply of services involving valuations or work on movable tangible property provided to
customers identified for purposes of value added tax in a Member State other than that within the
territory of which the services are physically performed, shall be deemed to be within the territory
of the Member State which issued the customer with the value added tax identification number
under which the service was rendered to him. This derogation shall not apply where the goods are
not dispatched or transported out of the Member State where the services were physically

performed.
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4, QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

4.5. Origin: France
References: Articles 14 and 24
Subject: Qualification of digital photography processing operations

(Document TAXUD/2404/08 — Working Paper No 564)

The delegations almost unanimously agreed that the operation of digital photography processing,
where printed photos are handed out to the customer, should be treated as a supply of goods.
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4. QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

4.4. Origin: Ireland
Reference: Article 45
Subject: The meaning of the phrase “services connected with immovable

property”
(Document TAXUD/2403/08 — Working Paper No 565)

The large majority of delegations agreed that legal services referring to immovable property shall
only be considered as “connected with” immovable property within the meaning of Article 45 of the
VAT Directive, and consequently taxed where the property is located when the purpose of the
services in question is the legal or physical alteration of that immovable property?.

This guideline has the following implications:

(1) Legal services relating to the conveyance or the transfer of a title to immovable property, such
as notary work, would fall within the scope of Article 45, since they have as their purpose the
legal alteration of the immovable property.

(2) The drawing up of a contract to sell or acquire immovable property would fall within the
scope of Article 45, even if they form a supply distinct from the services mentioned in
point (1).

(3) When services aiming at the transfer of an item of immovable property are carried out, but the
final transaction resulting in the alteration of that immovable property is not carried through,
they would nevertheless fall within the scope of Article 45.

(4) The supply of legal work mentioned in points (2) and (3) will, however, not fall within
Acrticle 45, when it focuses on different aspects connected to contracts, which in general terms
may concern any kind of legal matter and they are therefore not specific to the transfer of an
item of immovable property.

1 The criterion developed in the Opinion of the Advocate General in relation to the case C-166/05 Heger Rudi
GmbH (paragraphs 35 and 36 of the Opinion).
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(5) Legal services relating to advice given on the terms of a contract to transfer immovable
property, or to enforce such a contract, or to prove the existence of such a contract would not
be covered by Article 45, if their immediate goal is not the legal alteration of the immovable
property but the legal dispute over a contract. That said where the aim of the legal work is the
legal alteration of the immovable property then the supply falls within Article 45 e.g. legal
advice on a contract prior to signing to change the ownership of a property.

(6) In the situation where a more complex legal service (composed of different elements) is
supplied, the overall final goal should be determined in order to assess whether Article 45
applies. This assessment would need to be done on a case-by-case basis.

[Replaced by guidelines agreed at the 93" meeting]
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4, QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

4.2  Origin: Slovakia
References: Articles 38, 39 and 195
Subject: Supplies of gas or electricity to dealers — concept of fixed

establishment — determination of taxable person
(Document TAXUD/2404/09 — Working paper No 602)

The VAT Committee almost unanimously agrees that when natural gas or electricity is supplied by
or to a company which has, in the Member State concerned, a licence in order to practise an
economic activity in the natural gas or electricity sectors, including the purchase for resale of
natural gas or electricity, the existence of this licence is not in itself sufficient to consider that the
company has, in that Member State, a fixed establishment within the meaning of Articles 38 and 39
of the VAT Directive. For such a fixed establishment to exist, it is necessary that that company has,
in that Member State, an establishment which is of a certain minimum size with permanently both
the necessary human and technical resources.

5. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED COMMUNITY VAT PROVISIONS

5.1 Origin: Commission
References: New Articles 55 and 57
Subject: Follow-up to the VAT package — definition of restaurant and

catering services
(Document TAXUD/2408/09 — Working paper No 606)

The VAT Committee almost unanimously agrees that, similar to restaurant services, catering is
characterised by a cluster of features and acts in which services largely predominate, and of which
the provision of food and/or beverages is only one component. Restaurant services consist of the
supply, rendered in the premises of the supplier, of prepared or unprepared food and/or beverages
for human consumption, accompanied by a sufficient support service allowing for the immediate
consumption thereof while catering services consist of the same supply, rendered off the premises
of the supplier.

The place of supply of restaurant and catering services shall be determined on the basis of
Articles 55 or 57 of the VAT Directive, in their wording in force as of 1 January 2010. Member
States may apply a reduced rate to such services in accordance with category 12a of Annex Il of
the VAT Directive.

118

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 86™ MEETING of 18-19 March 2009
taxud.d.1(2009)357988 - 614 (217)

The following is to be considered neither as catering, nor as restaurant services:

e the mere supply of prepared or unprepared foods (for example take-away food from
restaurants, supermarkets and the like);

e supplies consisting of the mere preparation and transport of food,;

e in general, supplies consisting of the preparation and delivery of food and/or beverages
without any other support service.

In these cases, the supply of food and/or beverages without accompanying services will be a supply
of goods, the place of which shall be determined on the basis of Articles 31 to 37 of the VAT
Directive. Member States may apply a reduced rate to the supply of food (including beverages, but
excluding alcoholic beverages) in accordance with category 1 of Annex Il of the VAT Directive.

When the provision of food and/or beverages is made by one taxable person, and the support
services are provided to the same customer by a separate taxable person, the supply effected by
each taxable person shall be assessed separately on its own merits, provided no evidence of abuse of
law exists.

5.3 Origin: Commission
Reference: New Article 56
Subject: Follow-up to the VAT package — issues particular to the hiring of

means of transport
(Document TAXUD/2409/09 — Working paper No 607)

—  What is a means of transport?

General definition of a means of transport

The VAT Committee almost unanimously agrees that vehicles, motorised or not, and other
equipment and devices designed to transport goods or persons from one place to another, which
might be pulled or drawn or pushed by vehicles and which are normally designed and actually
capable to be used for carrying out transport of goods or persons shall be regarded as means of
transport within the meaning of Articles 56 and 59 of the VAT Directive, in their wording in force
as of 1 January 2010.
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Trailers, semi-trailers and railway wagons

The VAT Committee unanimously confirms that, in accordance with Article 10 of Regulation (EC)
No 1777/2005, trailers and semi-trailers, as well as railway wagons, are means of transport for the
purposes of Articles 56 and 59 of the VAT Directive, in their wording in force as of 1 January 2010.

Ilustrative list of means of transport

In addition to Article 10 of Regulation (EC) No 1777/2005, the VAT Committee almost
unanimously agrees that, subject to the general definition, the following items, in particular, shall
be means of transport:

e motorised and non motorised land vehicles, such as cars, motor cycles, bicycles, tricycles,
and caravans unless fixed to the soil;

e motorised and non motorised vessels;

e motorised and non motorised aircraft;

e vehicles specifically designed for the transport of sick or injured persons;
e agricultural tractors and other agricultural vehicles;

e non-combat military vehicles and vehicles for surveillance or civil defence purposes;

mechanically or electronically propelled invalid carriages.

In consequence, the hiring of these goods shall fall under the rules applicable for hiring of means of
transport.

Containers

The VAT Committee unanimously agrees that containers are not a means of transport for the
purposes of Articles 56 and 59 of the VAT Directive, in their wording in force as of 1 January 2010.
In consequence, the hiring of containers shall fall under the general rule provided for in Article 44,
in its wording in force as of 1 January 2010 (if supplied to a taxable person) or in Article 45, in its
wording in force as of 1 January 2010 (if supplied to a non-taxable person).
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— What is “continuous possession or use”?

The VAT Committee almost unanimously agrees that, for the application of Article 56 of the VAT
Directive, in its wording in force as of 1 January 2010, the duration of the continuous possession or
use of a means of transport is a matter of facts. The duration of the possession or use shall be
assessed on the basis of the contractual agreement between the parties involved, including any tacit
agreement within that contract. The contract is a simple presumption only which may be rebutted by
any means in fact or law in order to establish the actual duration of the continuous possession or
use.

The VAT Committee is of the almost unanimous view that when two or more contracts for the
hiring of the same means of transport follow each other with an interruption of 2 days or less, the
first term of the contract shall be taken into account in the assessment of whether the second
contract is regarded as short term or not.

The duration of each previous contract shall be taken into account when assessing the duration of
subsequent contracts when made between the same parties for the same means of transport.

However, the duration of a short term contract, before a subsequent contract which qualifies as long
term by dint of the previous contracts, shall not be reassessed retroactively, provided no evidence of
abuse of law exists.

When a short term contract is subject to an extension which has the effect of causing it to exceed
the 30 (90) days, a reassessment of the contract shall be required. However, when the prolongation
is due to clearly established circumstances outside the control of the parties involved (force
majeure), no reassessment of the contract shall take place.

If a short term contract is succeeded by another short term contract between the same parties but
relating to separate means of transport, each contract will need to be examined separately in order to
determine whether it is of a short duration or not, provided no evidence of abuse of law exists.
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— Where is a means of transport “actually put at the disposal of the customer”?

The VAT Committee unanimously agrees that, for the application of Article 56(1), in its wording
in force as of 1 January 2010, a means of transport shall be considered as “actually put at the
disposal of the customer” at the place where the means of transport is when the customer actually
takes physical control over it. Legal control (signature of contract, taking possession of the keys) is
not in itself sufficient in this respect.

5.4 Origin: Commission
Reference: New Article 192a
Subject: Follow-up to the VAT package — person liable for payment of VAT —

concept of establishment not intervening in the supply
(Document TAXUD/2405/09 — Working paper No 605)

For the purposes of the application of Article 192a of the VAT Directive, in its wording in force as
of 1 January 2010, the VAT Committee almost unanimously confirms that the presence of a fixed
establishment that the supplier has within the territory of the Member State where the taxable
supply of goods or services is made, does not in itself signify that this taxable person must be
regarded as established within that Member State for the purposes of ascertaining who is the person
liable for payment of VAT.

If the fixed establishment that the supplier has in the Member State where the taxable supply of
goods or services is carried out in no way intervenes in that supply, i.e. the technical or human
resources of the establishment are in no way used by him for the fulfilment of that supply, the
supplier shall not, as far as that supply is concerned, be regarded as a taxable person who is
established within that Member State for the purposes of ascertaining who is the person liable for
payment of VAT.

The VAT Committee almost unanimously agrees that where the fixed establishment does
intervene in the supply of goods or services before or during its fulfilment, or under the agreement it
is envisaged that the establishment may intervene subsequently, via such as an after-sale service or
the application of guarantee clauses, and this potential intervention does not constitute a separate
supply for VAT purposes, the extent of the use of its technical and/or human resources relating to
that supply is irrelevant as it shall always be regarded as intervening in the supply. In the case of an
intervention in the supply, the taxable person shall be in any event, for the purposes of ascertaining
who is the person liable for payment of VAT and as far as that supply is concerned, regarded as
being established within the Member State where the tax is due.
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Where the taxable person uses the technical and/or human resources of the fixed establishment only
for administrative support tasks such as accounting, invoicing and collection of debt-claims, such
use of these resources should not be considered as for the fulfilment of the supply but only for the
enforcement of legal and accounting obligations related to this transaction. The fixed establishment
shall in that case not be regarded as intervening in the supply.

For the purposes of control, considering that the invoice must contain the VAT identification
number under which the taxable person has supplied the goods or services, where the invoice is
issued under the VAT identification number of the taxable person attributed by the Member State of
the fixed establishment, the fixed establishment shall be regarded as having intervened in the supply
unless there is proof to the contrary.

5.6 Origin: Commission
References: New Articles 43, 44 and 45 read in conjunction with recital 4 of
Directive 2008/8/EC
Subject: Follow-up to the VAT package — how to determine the scope of

either of the main rules — identification of a customer as a taxable
person acting as such or as a non-taxable person
(Document TAXUD/2412/09 — Working paper No 609)

The VAT Committee almost unanimously agrees that the correct identification of the customer
needed in order to apply Articles 44 and 45 of the VAT Directive, in their wording as of 1 January
2010, on the place of supply of services, shall require the supplier to respect several elements.

When it comes to the assessment of the status of the customer, the supplier is assumed to have acted
in good faith when he has:

(@) established whether the customer is a taxable person via the VAT number communicated to
him or through any other proof presented to him to show that the customer is a taxable person
or a non-taxable legal person identified for VAT purposes, and

(b) obtained confirmation of the validity of the VAT number of the customer and carried out a
reasonable level of verification via existing security procedures.
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It is accepted that in order to assess whether the service supplied is intended for the own personal
use or that of the staff of a taxable person or a non-taxable legal person (identified for VAT
purposes), who has communicated a VAT number or provided other proof to be a taxable person,
the supplier must take account of the nature of the service. Only if the nature of the service makes it
appropriate the supplier may be required to obtain a self-declaration from the customer on the
planned purpose of the acquired service.

Where these conditions are met, the supplier is presumed to have been acting in good faith and is
released from any further liability in the case of an incorrect assessment of the status of the
customer, provided no evidence of abuse of law exists. Under such circumstances, the customer
may, in accordance with Article 205, be designated as liable for payment of the VAT due in place
of the supplier.

The VAT Committee almost_unanimously agrees that where a service is intended in part for
personal use or that of the staff of the customer and in part for professional use, including activities
or transactions that are out of scope (as covered by Article 43 of the VAT Directive, in its wording
as of 1 January 2010), the supply of that service will be treated as falling within the scope of
Article 44 of the VAT Directive, in its wording as of 1 January 2010.

The assessment of the purpose to which each service will be put, which is necessary to determine
the place of supply of that service, shall take into account only the circumstances present at the
moment of supply. Any subsequent changes to the use of the service received shall therefore be
without consequences for the place of taxation of that purchase, provided no evidence of abuse of
law exists.
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2. QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

2.1 Origin: Commission
References: Articles 143(g) and 151(1)(b)
Subject: European Research Infrastructures

(Document TAXUD/2419/09 — Working paper No 612)

The VAT Committee unanimously agrees that a European Research Infrastructure (ERI), as set up
under Council Regulation [No xxx/2009 of xx 2009] qualifies as an international body for the
purpose of Articles 143(g) and 151(1)(b) of the VAT Directive in so far as it has the following
features:

it has a distinct legal personality and has full legal capacity;
- it is set up under and is subject to Community law;

- its membership must consist of EU Member States and may in addition include third countries
and inter-governmental organisations, but not private bodies;

- it has specific and legitimate objectives that are jointly pursued and essentially non-economic
in nature.

To benefit from the exemption provided for in Articles 143(g) and 151(1)(b) of the VAT Directive,
the ERI will need to be recognised as an international body by the host Member State. The limits
and conditions of this exemption shall be laid down by an agreement between the members of the
ERI or by a headquarters agreement. In the case where the goods are not dispatched or transported
out of the Member State in which the supply takes place, and in the case of services, the exemption
may be granted by means of a refund of the VAT.
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6. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED COMMUNITY VAT PROVISIONS

6.1 Origin: Commission
References: New Articles 44, 45, 56, 58, 59 and 192a
Subject: Follow-up to the VAT package — notions associated with the place of

establishment of the supplier or the customer
(Document taxud.d.1(2009)108658 — Working paper No 619)

Place of business

The VAT Committee almost unanimously confirms that to determine where the place of business
of a taxable person is, it is necessary to take into account a series of factors, such as the registered
office of the business, the place of its central administration, the place where the management meets
and the place, usually identical, where the general policy of that business is determined. Other
factors, such as the place of residence of the main managers, the place where general meetings are
held, the place where administrative and accounting documents are kept, and the place where the
business’ financial, and particularly banking transactions mainly take place, may also be taken into
account.

The VAT Committee unanimously agrees that the place of business is the place where the essential
decisions concerning the general management of the business are adopted and where the functions
of its central administration are carried out. The fact that the place from which the activities
undertaken by the taxable person are actually exercised is not situated in the Member State shall not
preclude the possibility of the taxable person having established his place of business there.

It is the unanimous view held by the VAT Committee that the presence of a letter box or brass
plate company cannot be taken to be the place of business of a taxable person if it does not meet the
conditions above.

Fixed establishment

The VAT Committee unanimously confirms that only if an establishment is of a minimum size and
has both human and technical resources permanently present, it may be regarded as a fixed
establishment.
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It almost unanimously agrees that to qualify as a fixed establishment, the degree of permanence
must be sufficient and the structure adequate in terms of human and technical resources, for the
establishment supplying services covered by Article 45 of the VAT Directive, in its wording as of
1 January 2010, to be capable of providing those services or for the establishment receiving services
covered by Article 44 of the VAT Directive, in its wording as of 1 January 2010, to be capable of
receiving and making use of those services.

Permanent address

The VAT Committee unanimously agrees that, in so far as it reflects the realities, the permanent
address of a natural person, whether or not a taxable person, is the address entered as such in the
national population register or a similar public register or, in the absence of such a register, the
address given to the tax authorities.

Usual residence

The VAT Committee unanimously agrees that the usual residence of a natural person whether a
taxable person or not, is the place where, at the time the services are supplied, that person usually
lives because of personal and occupational ties or, in the absence of occupational ties, because of
personal ties which show close links between that person and the place where he is living.

6.2 Origin: Commission
References: New Articles 43, 44, 45 and 214
Subject: Follow-up to the VAT package — concept of taxable person —

obligation to identify suppliers and recipients of services -
implications for other intra-Community transactions
(Document taxud.d.1(2009)130169 — Working paper No 623)

The VAT Committee almost unanimously agrees that, for determining the scope of Article 44 of
the VAT Directive, in its wording as of 1 January 2010, Title Il of the VAT Directive is the only
reference for defining the concept of “taxable person”. In consequence, other elements, such as the
fact that the taxable person’s supplies are exempt from VAT, or the fact that he falls under a special
scheme such as the one for small enterprises provided for by Articles 282 to 292 shall have no
bearing on how the rules governing the place of supply of services must be applied when the
taxable person supplies or receives services.
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Where, as a result of point (d) or (e) of Article 214(1) of the VAT Directive in force as of 1 January
2010, a VAT identification number has been attributed to a taxable person who is entitled to benefit
from non-taxation of his intra-Community acquisitions of goods other than new means of transport
or products subject to excise duty, the VAT Committee unanimously considers that this shall not
affect that entitlement if the value of those acquisitions does not exceed the threshold provided for
under Article 3(2).

The VAT Committee almost unanimously agrees that the supply of services to a non-taxable legal
person falls, as a general rule, under Article 45 of the VAT Directive, in its wording as of 1 January
2010, unless this person is already identified for VAT purposes because his intra-Community
acquisitions of goods are subject to VAT. If that is the case, all the services supplied to that
non-taxable legal person shall be covered, as a general rule, by Article 44 of the VAT Directive, in
its wording as of 1 January 2010, and the non-taxable legal person will be liable to pay the tax, on
the basis of Article 196, in all cases where the supplier is a taxable person regarded as non
established in the Member State where the supply of services takes place.

6.3 Origin: Commission
References: New Article 44, new Article 56(2) (as from 1 January 2013), new
Article 58, new Article 59
Subject: Follow-up to the VAT package - taxation at the place of the

customer — where is the supply made to
(Document taxud.d.1(2009)132177 — Working paper No 620)

The VAT Committee unanimously considers that where services are taxable at the place of
establishment of the customer, requiring the supplier to determine where the customer is
established, this entails that the supplier must obtain the necessary information from his customer
and carry out a reasonable level of verification of that information via existing security procedures.
The information obtained from the customer may in the case of a taxable person consist in the VAT
number communicated by the customer and in the case of a non-taxable person in factual
information provided by the customer.

The VAT Committee unanimously agrees that where the taxable person to whom the supplier
renders services falling under Article 44 of the VAT Directive, in its wording as of 1 January 2010,
is established in more than one place, these services shall in principle be taxable at the place where
the customer has established his business. Where they are provided to a fixed establishment of the
taxable person located in another place, the services shall however be taxable at that place.
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It is the large majority view of the VAT Committee that, unless there is evidence of abuse of law,
only the taxable person receiving the services shall be responsible for determining where the
services are supplied to. In assessing whether the services are actually provided to a fixed
establishment, this taxable person shall pay particular attention as to whether:

—  the contract and/or the order form identify the fixed establishment as the recipient of the
services;

—  the fixed establishment is the entity paying for the services or the cost is actually borne by this
entity;

—  the nature of the services if this allows for identifying the particular fixed establishment(s) to
which the service is provided.

For the purposes of control, where the customer’s VAT identification number mentioned on the
invoice is that attributed by the Member State of the fixed establishment, the presumption is that the
services are provided to that fixed establishment unless there is proof to the contrary.

A global contract is a business agreement which may cover all the services supplied to a taxable
person. For services supplied under such a global contract which are to be used in several places,
the VAT Committee at large majority confirms that these services shall also, as a starting point, be
taxable at the place where the customer has established his business. Where services covered by
such a contract are actually intended for the use of a fixed establishment and that fixed
establishment bears the cost of those services, they shall however be taxable at the place where that
fixed establishment is located.

With regard to services supplied to a non-taxable person which are taxable at the place of the
customer, the VAT Committee takes the almost unanimous view that in determining the place of
supply of those services where a non-taxable person is established in more than one place, priority
shall be given to the establishment which best ensures taxation at the place of actual consumption.
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6.4 Origin: Commission
Reference: New Article 192a
Subject: Follow-up to the VAT package — person liable for payment of VAT —

supplier having established his business in the Member State where
the tax is due
(Document taxud.d.1(2009)131558 — Working paper No 624)

The VAT Committee almost unanimously confirms that the provisions contained in Article 192a
of the VAT Directive, in its wording in force as of 1 January 2010, do not apply to a taxable person
who has established his place of business within the territory of the Member State where the VAT is
due. That taxable person cannot, therefore, be regarded as a taxable person who is not established
within that Member State for the purpose of applying the provisions of Section 1 of Chapter 1 of
Title X1 concerning persons liable for payment of VAT, even if that place of business does not
intervene in the supply of goods or of services.
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5. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED COMMUNITY VAT PROVISIONS

5.1 Origin: Commission
References: New Articles 44, 46 and 47
Subject: Follow-up to the VAT package — services supplied by intermediaries

— arranging of hotel accommodation
(Document taxud.d.1(2009)108646 — Working paper No 618)

The VAT Committee at large majority agrees that where services are supplied by intermediaries
acting in the name and on behalf of another person, including services linked to hotel
accommodation, be they the customer to whom the service is rendered or a third party, the supply
shall — except for the services of experts and estate agents in connection with immovable property —
fall under the general rule provided for in Article 44 of the VAT Directive, in its wording as of
1 January 2010 (if supplied to a taxable person) or under the particular rule provided for in
Article 46 of the VAT Directive, in its wording as of 1 January 2010 (if supplied to a non-taxable
person).

5.2 Origin: Commission
References: New Articles 55 and 57
Subject: Follow-up to the VAT package — supply of restaurant and catering

services on board ships, aircraft and trains — deferred from the
88™ meeting
(Document taxud.d.1(2009)133359 — Working paper No 626)

A) The VAT Committee unanimously agrees that to identify the section of the passenger
transport effected within the Community (as defined in Article 57 of the VAT Directive in
force from 1 January 2010) the means of transport is decisive and not the journey of
individual passengers participating in it.

It means that there is a single section of the passenger transport effected in the Community (as
defined in Article 57 of the VAT Directive in force from 1 January 2010), also when there are
stopovers within the Community, if the journey is executed by one means of transport.

In particular a flight involving stopovers within the Community should be regarded as a single
section of the passenger transport effected in the Community (as defined in Article 57 of the
VAT Directive in force from 1 January 2010), when it has one flight number. For trains to
identify the single section of a passenger transport the itinerary should be decisive.
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For the application of Article 57 the places where individual passengers embark or disembark
does not bear relevance.

B) The VAT Committee unanimously agrees that the part of the supply of restaurant and
catering services during the section of a passenger transport operation not effected within the
Community (which does not fulfil the conditions in Article 57 of the VAT Directive in force
from 1 January 2010) but still on the territory of one of the Member States shall be covered by
the new Article 55 and taxed where they are physically carried out.

C) The VAT Committee almost unanimously agrees that a single restaurant or catering service
(partially supplied under a tax jurisdiction assessed in accordance with Article 55 and partially
supplied under a tax jurisdiction assessed in accordance with Article 57) should be treated as a
whole and taxed in a Member State identified in accordance with the rules in place at the
moment when the service starts to be supplied.

5.3 Origin: Commission
References: New Article 44, new Article 56(2) (as from 1 January 2013), new
Article 58 (as from 1 January 2015), new Article 59
Subject: Follow-up to the VAT package - taxation at the place of the

customer — customers established outside the European Union
(Document taxud.d.1(2009)210693 — Working paper No 632)

The VAT Committee unanimously confirms that, without prejudice to the exercise of the option
provided for under Article 59a, the supply of services covered by the new Article 44, in its wording
as of 1 January 2010, shall fall outside the territorial scope of EU VAT when made to taxable
persons established outside the Community. The same applies to the services listed in the new
Article 59, in its wording as of 1 January 2010, including telecommunications, broadcasting and
electronic services, and, as from 1 January 2013, to hiring, other than short-term hiring, of means of
transport, insofar as it is taxable at the place where the customer is established, when supplied to
non-taxable persons established outside the Community.
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With regard to the services listed in the new Article 59, including telecommunications, broadcasting
and electronic services, and hiring other than short-term hiring of means of transport (services
which, when supplied to a recipient established outside the Community are located at the place of
the recipient, irrespective of his status), it is the unanimous view of the VAT Committee that these
services fall outside the territorial scope of EU VAT and the supplier shall be entitled not to apply
VAT whenever he is able to prove that the customer is established outside the Community. To that
end, the supplier must obtain the necessary information from the customer and verify the accuracy
of that information via existing security procedures.

For services which, when supplied to a recipient established outside the Community, are located at
the place of the recipient only when this is a taxable person the VAT Committee almost
unanimously considers that, in order for these services to fall outside the territorial scope of EU
VAT and the supplier not to charge VAT, in addition to proof as to the place of establishment of the
customer outside the Community, he must also furnish proof of the customer being a taxable
person. To that end, the supplier must obtain sufficient evidence from his customer to show that he
is a taxable person. This evidence may consist in the VAT number, or a similar number which is
used to identify businesses, attributed to the customer by the country of establishment, or other
relevant information such as information including print-outs, of any relevant website, obtained
from the customer’s competent tax authorities which confirm that the customer is a taxable person,
the customer’s order form containing his business address and trade registration number, or a
print-out of the customer’s website, to confirm that the customer is conducting an economic
activity. A certificate issued by the customer’s competent tax authorities as confirmation that he is
engaged in economic activity in order to enable him to obtain a refund of VAT under the Thirteenth
VAT Directive, may be used instead of a VAT number and other relevant information, but only if
such certificate is already available.
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5. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED COMMUNITY VAT PROVISIONS

5.4 Origin: Commission
References: New Article 59a
Subject: Follow-up to the VAT package — effective use and enjoyment — how

this rule may be applied
(Document taxud.d.1(2009)211327 — Working paper No 633)

The VAT Committee unanimously agrees that Article 59a gives an option to Member States that
must be exercised in accordance with the general principles, in particular the principle of neutrality
of the tax and the principle of proportionality. If, for well established objective reasons, it is
impossible for certain types of services to identify the place of their effective use and enjoyment,
the use of the option provided for under Article 59a shall be excluded.

It is the unanimous view of the VAT Committee that where a Member State decides to apply the
rule on effective use and enjoyment, there is no requirement to use it to all of the services covered
by the rule. It is clearly provided for under this rule that Member States may apply it to some or all
of these services. It is therefore entirely possible to target certain specific services, to be identified
by each Member State concerned.

The VAT Committee unanimously agrees that the exercise of the option given by Member States
to tax services effectively used and enjoyed on their territory does not depend on the tax treatment
that the services are subject to outside the Community. In particular, the fact that a service may be
taxed in a third country under the national rules of that country shall not prevent a Member State
from taxing that service if it is effectively used and enjoyed on the territory of that Member State.

The VAT Committee unanimously acknowledges that, while the final decision may depend upon
facts, there is nevertheless a need to specify the elements on the basis of which services may be
regarded as used and enjoyed within the Community.

The VAT Committee unanimously agrees that the notion of “effective use and enjoyment” must be
seen as a Community concept. As to the use of that notion, it is accepted that one criterion may not
be established for all services but the criterion used needs to match the service concerned.

134

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 89™ MEETING of 30 September 2009
DOCUMENT B — taxud.d.1(2010)176579 — 645 (2/2)

The VAT Committee confirms by unanimity that the effective use and enjoyment of advertising
services shall be regarded to take place at the place where the advertising is disseminated to the
audience targeted, irrespective of where the recipient of the services is located. That shall normally
be the country where the media used for the dissemination to the audience targeted operates
regarding the specific services supplied.

The VAT Committee almost unanimously agrees that the effective use and enjoyment of
telecommunications, radio and television broadcasting and electronic services shall be regarded to
take place where the customer is actually able to use the service which is provided to him. Under
normal circumstances, this shall be the physical place where the service is provided to:

Telecommunications services provided to a fixed line shall be regarded as effectively used
and enjoyed at the place where the telephone of the person to whom the telecommunications
services are supplied can be found. In the case of a mobile phone, the effective use and
enjoyment shall be regarded to take place in the country where the SIM card is issued, unless
there is evidence that the phone call has been made from another place.

Radio and television broadcasting services, enabling the customer to watch television or listen
to the radio, shall be regarded as effectively used and enjoyed at the place where the apparatus
of the person to whom the broadcasting services are supplied can be found, which shall, in
most cases, be linked with an immovable property where the access is provided.

Electronic services shall be regarded as effectively used and enjoyed at the place where the
customer is able to receive such services. This place shall be regarded to be where the
customer has an internet access and has therefore an IP address, unless there is evidence that
the service has been received in another place.

The VAT Committee almost unanimously agrees that the effective use and enjoyment of hiring of
means of transport shall be regarded to take place where the means of transport is actually used,
based on the distances covered in each of the Member States where the means of transport is used.
In order to assess these elements of fact, the supplier must obtain the necessary information from
the customer and verify the accuracy of that information via existing security procedures.

The VAT Committee almost unanimously agrees that the effective use and enjoyment of services
consisting in the transport of goods shall be regarded to take place where the transport actually
takes place, proportionate to the distances covered. The assessment of these elements of fact must
be based on the normal accounts kept by the supplier and shall be verified by him via existing
security procedures.
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5. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED COMMUNITY VAT PROVISIONS

5.1 Origin: Commission
References: New Articles 43, 44 and 214
Subject: Individual VAT identification number — VAT identification of a

non-taxable legal person
(Document taxud.d.1(2009)333305 — Working paper No 646)

The VAT Committee unanimously confirms that a non-taxable legal person who is identified for
VAT purposes within the meaning of the version of Article 43 of the VAT Directive that will come
into force on 1 January 2010 is a person to whom a Member State has, under Article 214(1)(b) of
the Directive, allocated an individual VAT identification number as specified in Article 215.

The VAT Committee unanimously confirms that pursuant to Article 214(1)(b) and Article 216 of
the VAT Directive Member States must take the measures necessary to ensure that only non-taxable
legal persons who make intra-Community acquisitions of goods subject to VAT or who have
exercised the option to subject those acquisitions to VAT are identified by means of an individual
number as specified in Article 215 of the Directive.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.2 Origin: Commission
References: Articles 9, 25(a), 135(1)(b)-(g), (I) and (k)
Subject: The VAT treatment of transfers of payment entitlements under the

Common Agricultural Policy’s Single Payment Scheme
(Document taxud.d.1(2009)188306 — Working paper No 630)

. The transfer of payment entitlements by sale without land

The VAT Committee, at large majority, agrees that given the nature of the payment entitlements,
the transfer of such entitlements by sale without land must be regarded as an assignment of
intangible property and be treated as a supply of services within the meaning of Article 25(a) of the
VAT Directive.

The VAT Committee, at large majority, considers that the payment entitlements may not be
regarded as an exempt financial transaction within the meaning of Article 135(1)(b)-(g) of the VAT
Directive.

. The transfer of payment entitlements by sale with land

Where payment entitlements and land are sold together, it is the view of the large majority of the
VAT Committee that while the transfer of payment entitlements may in many cases qualify as
ancillary to the supply of the land and therefore be covered by the exemption in Article 135(1)(K) of
the VAT Directive, the actual circumstances of the sale must nevertheless be examined in each case
in order to determine whether in accordance with the settled case-law of the Court of Justice of the
EU, the sale of the land and the sale of the payment entitlements must be regarded as two
independent supplies or if instead, it shall be treated as a single transaction.

. The transfer of payment entitlements by leasing with land

The VAT Committee, at large majority, agrees that since under the Common Agricultural Policy’s
Single Payment Scheme the transfer of payment entitlements by lease or similar types of transaction
is allowed only if the payment entitlements transferred are accompanied by the equivalent number
of eligible hectares of land, the VAT treatment of such transfers must follow that of the underlying
land transfer because the leasing of land and the transfer of payment entitlements go together. If the
leasing of the land is exempt pursuant to Article 135(1)(l) of the VAT Directive, the transfer of the
payment entitlements shall also be exempted.
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6. CASE LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE
EUROPEAN COURT OF JUSTICE

6.3 Origin: Commission
Reference: Article 132(1)(a)
Subject: Case C-357/07 (TNT Post UK limited)

(Document taxud.d.1(2009)326553 — Working paper No 643)

. As regards the scope of the exemption

The VAT Committee almost unanimously confirms that the exemption provided for in
Article 132(1)(a) of the VAT Directive for the “public postal services” must be applied to any
universal service provider, irrespective of whether it is a public or private operator, but limited to
the services falling under the “universal service” as provided for in Article 3 of Directive 97/67/EC,
as amended by Directives 2002/39/EC and 2008/6/EC.

o As regards the meaning of “an operator who undertakes to provide [...] the universal postal
service”, notably to whom the word “undertake” refers to

The VAT Committee is of the almost unanimous view that to be regarded as an operator who
undertakes to provide the universal service, the postal operator must supply postal services under a
specific legal regime provided for pursuant to Article 3 of Directive 97/67/EC, as amended by
Directives 2002/39/EC and 2008/6/EC, which is substantially different to that under which other
postal operators provide such services.
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6. CASE LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE
EUROPEAN COURT OF JUSTICE

6.3 Origin: Commission
Reference: Article 132(1)(a)
Subject: Case C-357/07 (TNT Post UK limited)

(Document taxud.d.1(2009)326553 — Working paper No 643)

o Supplies “for which the terms have been individually negotiated” are not covered by the
exemption in Article 132(1)(a)

The VAT Committee almost unanimously agrees that the exemption provided for in
Article 132(1)(a) of the VAT Directive shall not apply to the supply of postal services, and the
supply of goods incidental thereto, by a universal service provider, which are dissociable from the
service of public interest, including services which meet the special needs of the customer or
customers concerned as such supplies are not provided in the public interest.

In any case, the supply of postal services, and the supply of goods incidental thereto, by a universal
service provider, for which the terms have been individually negotiated is regarded as meeting the
special needs of the customer or customers concerned and shall therefore be excluded from the
scope of the exemption provided for in Article 132(1)(a) of the VAT Directive.
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6. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED COMMUNITY VAT PROVISIONS

6.1 Origin: Commission
References: New Articles 53 and 54
Subject: Admission to cultural, artistic, sporting, scientific, education,

entertainment or similar events — concept of admission
(Document taxud.d.1(2010)140174 — Working paper No 660)

1) The VAT Committee almost unanimously agrees that the admission to cultural, artistic,
sporting, scientific, educational, entertainment or similar events as referred to in Article 53 of the
VAT Directive (in its wording as of 1 January 2011), covers services consisting in granting right of
entry in return for a ticket or a fee, to an event and that only services whose essential features
consist in the granting of such entry, are to be regarded as admission to an event within the meaning
of that provision.

2)  The VAT Committee unanimously confirms that the concept of “activities” provided for in
Article 54 of the VAT Directive (in its wording as of 1 January 2011) also includes events as
covered by Article 53 of that Directive (in its wording as of 1 January 2011).

3) The VAT Committee almost unanimously agrees that the following services, in particular,
are covered as admission to an event:

(@) the right of entry to shows, theatre plays, circus performances, fairs, entertainment, concerts,
exhibitions and similar events, including where such entry is covered by season tickets;

(b) the right of entry to sporting events such as matches or competitions, including where such
entry is covered by season tickets;

(c) the right of entry to educational or scientific events such as conferences and seminars.
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4)  The VAT Committee unanimously agrees that the use of facilities such as a gym or the like
in exchange for membership fees is not covered by the concept of admission to an event.

5)  With regard to ancillary services, the VAT Committee almost unanimously confirms that
only services provided to the person attending an event as a separate supply for consideration paid
by him, in relation to the admission to cultural, artistic, sporting, scientific, educational,
entertainment or similar events are covered by Article 53 of the VAT Directive (in its wording as of
1 January 2011). This includes in particular the use of cloakroom and sanitary facilities but excludes
the mere mediation in the sale of tickets.
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5. QUESTIONS CONCERNING THE APPLICATION OF COMMUNITY VAT
PROVISIONS

5.2  Origin: Hungary
References: Article 199(1)(d) and Annex VI
Subject: Optional reverse charge for waste and scrap batteries

(Document taxud.d.1(2010)146307 — Working paper No 663)

The VAT Committee unanimously agrees that waste batteries and accumulators, as defined in
point 7 of Article 3 of Directive 2006/66/EC of the European Parliament and of the Council of
6 September 2006 on batteries and accumulators and waste batteries and accumulators and
repealing Directive 91/157/EEC, are covered by Article 199(1)(d) of Directive 2006/112/EC.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.8 Origin: Commission
References: Articles 9 and 13
Subject: VAT treatment of greenhouse gas emission allowances auctioned by

the Member States
(Document taxud.d.1(2010)156868 — Working paper No 665)

The VAT Committee almost unanimously agrees that the auctioning of allowances by Member
States under the revised EU Emission Trading Scheme! shall constitute an economic activity within
the meaning of Article 9 of the VAT Directive and that the supply of such allowances shall be
regarded as a supply of services.

The VAT Committee almost unanimously agrees that where a public body is acting as the seller
(auctioneer) in an auction, such an activity shall, given the risk of significant distortion of
competition, fall under the second subparagraph of Article 13(1) of the VAT Directive and the
supply of allowances shall therefore be subject to VAT.

1 Directive 2009/29/EC of the European Parliament and of the Council of 23 April 2009 amending Directive
2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading scheme of the Community

(OJ L 140, 5.6.2009, p. 63).
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.6 Origin: Commission
References: Articles 44, 85, 86, 88 and 144
Subject: Importation or re-importation of goods processed outside
the EU

(Document taxud.d.1 (2010)131310 — Working paper No 656)

The VAT Committee, with a large majority, confirms that, in the case of the temporary exportation
of goods in order to process (work on) them outside the EU followed by their re-importation, an
adjustment of the taxable amount, in accordance with Article 88 of the VAT Directive, shall take
place at the moment of their re-importation. The adjustment shall be assured regardless of whether
the goods are re-imported into the territory of the Member State from which the temporary
exportation took place or into the territory of another Member State. However, where the recipient
of the service is a taxable person established within the EU and is liable to pay VAT on that service,
any increase in the value of the goods resulting from the costs of the processing carried out outside
the EU shall not be included in the taxable amount upon their re-importation, pursuant to Article 88.

At the same time the VAT Committee almost unanimously confirms that neither Article 88 nor
Acrticle 144 may serve as the basis for an exemption of processing services physically carried out
outside the EU but taxable within the EU.
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6. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

6.7 Origin: Commission
References: Article 98 and Annex 111
Subject: Meaning of the term “books on all physical means of support”

(Document taxud.c.1(2010)688984 — Working paper No 677)

The VAT Committee unanimously confirms that the concept of “books on all physical means of
support” mentioned in category 6 of Annex Ill of the VAT Directive following the adoption of
Directive 2009/47/EC only covers traditional books printed on paper, as well as the content of
books on physical means of support such as cassettes, diskettes, CDs, DVDs, CD-ROMs, USB
memory sticks, etc. that predominantly reproduces the same information content as printed books.

The VAT Committee also unanimously confirms that the supply of books in electronic format,
usually called “e-books” (e.g.: in PDF files) or virtual books, which have to be downloaded from a
Web site to be viewed on a desktop computer, laptop, Smartphone, e-book reader or any other
reading system, as well as the supply of on-line newspapers and on-line periodicals, does not fall
within the scope of category 6 of Annex Il of the VAT Directive. The supply of e-books as well as
the supply of on-line newspapers and on-line periodicals qualifies as electronically supplied
services to which the reduced rates shall not apply according to the second subparagraph of
Acrticle 98(2) of the VAT Directive.
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6. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

6.4 Origin: Commission
References: Articles 44, 45, 50 and 56
Subject: Transport services versus hiring of means of transport

(Document taxud.c.1(2010)646769 — Working paper No 671)

The VAT Committee, with a large majority, agrees that where a supplier puts a means of transport
at the disposal of his customer, with or without sufficient staff for its operation, with a view of
allowing the customer to carry out a transport service, and where the supplier assumes no
responsibility for the execution of the transport but is only responsible for making the means of
transport available, the service shall be qualified as the hiring of a means of transport.

However, where a means of transport, along with sufficient staff for its operation, is put at the
disposal of the customer, it is the view of the large majority of the VAT Committee that the
supplier shall be presumed to have assumed responsibility for the execution of the transport and
supplied a transport service. The presumption that the supply is a transport service may be rebutted
by any means in fact or law in order to establish the actual nature of the service.

The VAT Committee almost unanimously agrees that where, in addition to making the means of
transport available, the supplier undertakes to transport the customer or any person designated by
him and/or his goods to any place, the service shall be qualified as a transport service (of passengers
and/or of goods). This shall also be the case where the supplier fully organises and schedules the
transport programme for his customer but part or all of the services necessary for him to provide his
service to his customer is materially carried out by subcontractors rendering those services to him.
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6.1

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Romania

References: Articles 2 and 9

Subject: Treatment of the sale of real estate on a continuing basis
(Document taxud.c.1(2010)645210 — Working paper No 672)

The VAT Committee almost unanimously agrees that, where a natural person takes active
steps, for the purpose of concluding sales of real estate (buildings or building land) on a
reqular basis of which he is an owner, to market the property by mobilising resources similar
to those deployed by a producer, a trader or a person supplying services within the meaning of
the second subparagraph of Article 9(1) of the VAT Directive, that person must be regarded
as carrying out an “economic activity”” within the meaning of that article and shall, therefore,
be regarded as a taxable person for the purposes of VAT.

The VAT Committee by a large majority confirms that, where sales of real estate constitute
the mere exercise of the right of ownership by its holder, without mobilising resources as
mentioned in paragraph 1, that natural person shall not be regarded as a taxable person and the
supply of his property shall not be subject to VAT, regardless of whether the Member State
has made use of the option provided for in Article 12(1) of the VAT Directive.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.2 Origin: Commission
Reference: Article 47
Subject: Guidance on the scope of the rule governing services connected with

immovable property
(Document taxud.c.1(2011)319672 — Working paper No 688)

1.  The VAT Committee almost unanimously agrees that for the purposes of the VAT Directive,
immovable property shall mean the following:

a)  any specific part of the earth, on or below its surface, over which title and possession
can be created;

b)  any building or construction fixed to or in the ground above or below sea level which
cannot be easily dismantled or moved,

c) any item making up an integral part of a building or construction without which the
building or construction is incomplete, such as doors, windows, roofs, staircases and
lifts;

d) any item, equipment or machine permanently installed in a building or construction
which cannot be moved without destroying or altering the building or construction.

2. The VAT Committee unanimously notes that only transactions qualifying as supplies of
services shall fall under Article 47 of the VAT Directive. Where certain interests in
immovable property or rights in rem are treated as tangible property pursuant to Article 15(2)
of the VAT Directive or where the handing over of construction work is regarded as a supply
of goods pursuant to Article 14(3) of the VAT Directive, Article 47 shall therefore not apply.

3. The VAT Committee is of the unanimous view that services connected with immovable
property under Article 47 of the VAT Directive shall only include those services that have a
sufficiently direct connection with that property.
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The VAT Committee unanimously considers that services shall be regarded as having a
sufficiently direct connection with immovable property in the following cases:

a)

b)

where they are derived from an immovable property and that property makes up a
constituent element of the service and is central and essential for the services supplied;

where they are provided to, or directed towards, an immovable property having as their
object the legal or physical alteration of that property.

4.  The VAT Committee is of the unanimous view that the following services, in particular, shall
be covered by Article 47:

a)

b)

c)

d)

f)

9)

the construction of a building on land as well as construction and demolition work
performed on a building or parts of a building;

surveying and assessment of the risk and integrity of immovable property;

the valuation of immovable property, including where such service is needed for
insurance purposes, to determine the value of a property as collateral for a loan or to
assess risk and damages in disputes;

the provision of accommaodation in the hotel sector or in sectors with a similar function,
such as holiday camps or sites developed for use as camping sites, including the right to
stay in a specific place resulting from the conversion of timeshare usage rights and the
like;

the maintenance, renovation and repair of a building or parts of a building, including
work such as cleaning, tiling, papering and parqueting;

property management other than portfolio management of investments in real estate
covered by paragraph 7(d), consisting in the operation of commercial, industrial or
residential real estate by or on behalf of the owner of the property;

intermediation in the sale or leasing or letting of immovable property as well as in

certain interests in immovable property or rights in rem treated as tangible property,
other than the intermediation covered by paragraph 7(b).
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5. Inaddition, the VAT Committee considers, almost unanimously, that the following services,
in particular, shall be covered by Article 47:

a)

b)

c)

d)

9)

h)

the drawing up of plans for a building or parts of a building designated for a particular
plot of land regardless of whether or not the building is erected:;

the provision of on-site supervision or security services;

the construction of permanent structures on land as well as construction and demolition
work performed on permanent structures such as pipeline systems for gas, water,
sewerage and the like;

the maintenance, renovation and repair of permanent structures such as pipeline systems
for gas, water, sewerage and the like;

work on land, including agricultural services such as tillage, sowing, watering and
fertilization;

the installation or assembly of machines or equipment which, upon installation or
assembly, qualify as immovable property;

the maintenance and repair, inspection and supervision of machines or equipment if
those machines or equipment qualify as immovable property;

legal services relating to the conveyance or the transfer of a title to immovable property
as well as certain interests in immovable property or rights in rem treated as tangible
property, such as notary work, or the drawing up of a contract to sell or acquire such
property, even if the underlying transaction resulting in the legal alteration of the
property is not carried through.

6. The VAT Committee also considers, by large majority, that the following services, in
particular, shall be covered by Article 47:

a)

the leasing or letting of immovable property other than that covered by paragraph 9,
including the storage of goods for which a specific part of the property is assigned for
the exclusive use of the customer;
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b)  the assignment and transmission of rights other than those covered by paragraph 4(d)
and point (a) of this paragraph to use the whole or parts of an immovable property,
including the licence to use part of a property, such as the granting of fishing and
hunting rights or access to lounges in airports, or the use of an infrastructure for which
tolls are charged, such as a bridge or tunnel.

7. The VAT Committee is of the unanimous view that the following services, in particular, shall
not be covered by Article 47:

a) the drawing up of plans for a building or parts of a building if not designated for a
particular plot of land;

b)  intermediation in the provision of hotel accommodation or accommodation in sectors
with a similar function, such as holiday camps or sites developed for use as camping
sites where supplied by an intermediary acting in the name and on behalf of another
person;

c) the installation or assembly, the maintenance and repair, the inspection or the
supervision of machines or equipment which is not, or does not become, part of the
immovable property;

d)  portfolio management of investments in real estate;

e) legal services other than those covered by paragraph 5(h), connected to contracts,
including advice given on the terms of a contract to transfer immovable property, or to
enforce such a contract, or to prove the existence of such a contract, where such services
are not specific to a transfer of a title on an immovable property.

8.  Inaddition, the VAT Committee considers, almost unanimously, that the following services,
in particular, shall not be covered by Article 47:

a)  the storage of goods in an immovable property where no specific part of the immovable
property is assigned for the exclusive use of the customer;
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b)  the provision of a stand location on a fair or exhibition site together with other, related
services to enable the exhibitor to display items such as design of the stand, transport
and storage of the items, provision of machines, cable laying, insurance, and supply of
publicity material.

9. The VAT Committee also considers, by large majority, that, in particular, the provision of
advertising, even if it involves the use of immovable property shall not be covered by
Article 47.

10. The VAT Committee almost unanimously agrees that where a supplier puts equipment at the
disposal of his customer, with or without accompanying staff, with a view of allowing the
customer to carry out work on immovable property such as that for example provided for
under paragraphs 4(a) to (c) and (e) and 5(c) to (g), and where the supplier assumes no
responsibility for the execution of the work but is only responsible for making the equipment
available, the service shall be qualified as the hiring of a movable tangible property.

However, where the equipment, along with sufficient staff for its operation, is put at the
disposal of the customer, the VAT Committee is of the almost unanimous view that the
supplier shall be presumed to assume responsibility for the execution of the work and to have
supplied work on immovable property. The presumption that the supply is work on
immovable property may be rebutted by any means in fact or law in order to establish the
actual nature of the service.

11. These guidelines shall replace guidelines agreed at the 16%, 171 23 52" 60" and
83" meetings of the VAT Committee insofar as they concern the place of supply of services.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.3 Origin: Commission
References: Articles 44 and 45 of the VAT Directive
Article 19 of the VAT Implementing Regulation
Subject: Services susceptible to be for private use

(Document taxud.c.1(2011)419903 — Working paper No 691)

Where services whose nature is highly indicative of private use are supplied, the VAT Committee
almost_unanimously agrees that the supplier shall not be able, as provided for in the second
paragraph of Article 19 of the VAT Implementing Regulation, to rely solely on the individual VAT
identification number communicated by the customer but shall also hold information sufficient to
corroborate business use by that customer.

In the case where the customer is established outside the Community and the nature of the services
provided is highly indicative of private use, the VAT Committee almost unanimously agrees that
the supplier shall obtain from the customer not only the information referred to in Article 18(3) of
the VAT Implementing Regulation but shall also, pursuant to the first paragraph of Article 19 of
that Regulation, hold information sufficient to corroborate that the services are not exclusively for
private use of that customer. No such information shall however be required to be held by the
supplier in respect of the services referred to in Article 59 of the VAT Directive.

The VAT Committee almost unanimously agrees that to be proportionate, the supplier of such
services may not be asked to hold information beyond that which is necessary to corroborate the
intended use of the services concerned.

The VAT Committee almost unanimously agrees that it is for the Member State of the supplier to
determine which information shall be required to be held. In this respect, a statement by the
customer in the contract or on an order form, confirming that the services are intended for his
business use, or other corroborating elements already in the possession of the supplier, shall
normally be regarded as sufficient.
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The VAT Committee almost unanimously considers that the supplies in question shall include, in
particular, the following:

(@ hospital and medical care;

(b) services supplied by dentists and dental technicians;

(c) personal and domestic care services;

(d) services linked to welfare and social security work;

(e) services linked to the protection of children and young persons;

(f)  provision of children’s or young people’s education, school or university education;
(g) tuition given privately by teachers and covering school or university education;

(h) services linked to sport, including the use of facilities such as gymnastics halls and suchlike in
exchange for the payment of a fee;

(i)  betting, lotteries and other forms of gambling;

(J) downloading of films and music;

(k) digitised contents of books which are not specialist literature;

() subscription to online newspapers and journals which are not specialist literature;
(m) online news and traffic information and weather reports;

(n) legal services dealing with family-related issues and domestic relations;

(o) consultancy services dealing with personal income tax and social security issues.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.1 Origin: United Kingdom, Sweden
References: Articles 28, 44 and 45
Subject: Electronic services supplied by service providers using the network

of telecommunications providers
(Document taxud.c.1(2011)441570 — Working paper No 692)
(Document taxud.c.1(2011)604319 — Working paper No 692 Addendum (EN only))

The VAT Committee is of the almost unanimous view that to establish the place of supply of an
electronic service which the final consumer receives, online or via other telecommunications
networks from an electronic service provider through an intermediary or a third party intervening in
the supply, there is a need to determine who the supplier of the electronic service is.

Where an electronic service is supplied through an intermediary or a third party intervening in the
supply (a telecommunications network provider or another provider), the VAT Committee almost
unanimously agrees that the service shall be deemed to have been supplied to the final consumer

by:

(@) the intermediary where, in supplying the electronic service, he acts in his own name but on
behalf of the electronic service provider, as provided for under Article 28 of the VAT
Directive;

(b) the electronic service provider where, in supplying the electronic service, the intermediary
acts in the name and on behalf of the electronic service provider;

(c) the third party intervening in the supply where, in supplying the electronic service, the third
party acts in his own name and on his own behalf.

The VAT Committee is of the almost unanimous view that in providing the electronic service to
the final consumer the intermediary or the third party intervening in the supply shall be presumed to
have acted in their own name unless, in relation to the final consumer, the electronic service
provider is explicitly indicated as the supplier of the electronic service.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.6 Origin: Commission
References: Articles 85, 86, 143 and 144 of the VAT Directive
Article 23 of Directive 2009/132/EC
Article 1 of Directive 2006/79/EC
Subject: VAT exemption of incidental expenses related to the importation of
small consignments
(Document taxud.c.1(2011)216053 — Working paper No 686)

The VAT Committee, at large majority, confirms that the VAT exemption for goods imported in
small consignments as provided for in Article 1 of Directive 2006/79/EC and Article 23 of
Directive 2009/132/EC also applies to the ancillary services the expense of which is included in the
taxable amount of such goods in accordance with Article 86(1)(b) of the VAT Directive.

The VAT Committee, at large majority, agrees that Article 144 of the VAT Directive shall apply
to the supply of ancillary services relating to the importation of goods exempt from VAT on the
basis of Article 1 of Directive 2006/79/EC and Article 23 of Directive 2009/132/EC where the
value of such services is included in the taxable amount in accordance with Article 86(1)(b) of the
VAT Directive.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.7 Origin: Latvia
Reference: Article 148(c)
Subject: Scope of exemptions related to international transport — repair on

vessels performed by sub-contractors
(Document taxud.c.1(2011)474497 — Working paper No 696)

1.  The VAT Committee almost unanimously agrees that the VAT exemption provided for in
Article 148(c) of the VAT Directive shall apply to repair services rendered exclusively on the
vessels used for (i) navigation on the high seas and carrying passengers for reward,
(if) commercial, industrial and fishing activities on the high seas, (iii) rescue or assistance at
sea, and (iv) inshore fishing, in situations where a main contractor supplies a service or a set
of services directly to the ship-owner or another person entitled to the actual exploitation of
such vessels (such as charterer or hirer), further to applicable laws.

2. The VAT Committee almost unanimously agrees that the exemption provided for in
Acrticle 148(c) of the VAT Directive cannot be extended to any services linked to the repair
supplied at an earlier stage in the commercial chain, in particular to the services of
sub-contractors rendered on the basis of a contract between a main contractor of the
ship-owner (or another person entitled to the actual exploitation of such vessels, further to
applicable laws) and his sub-contractors.
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6. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

6.6 Origin: Commission
Reference: Article 2
Subject: International agreement — Second Line of Defense

(Document taxud.c.1(2011)864736 — Working paper No 705)

The VAT Committee almost unanimously acknowledges that, without prejudice to Article 351 of
the Treaty on the Functioning of the European Union, where an international agreement provides
for an exemption from VAT, such an exemption may only be granted within the VAT system if
there is a legal basis in the VAT Directive or if such a basis is provided for through the procedure
laid down in Article 396 of the VAT Directive. However, where such a basis does not exist in the
VAT Directive, the VAT Committee almost unanimously considers that the Member States may
provide, outside the VAT system, for a mechanism for compensation of the amount levied as VAT,
provided that such a mechanism complies with the basic principles of the internal market, respects
the rules on state aid and does not lead to a reduction in the VAT base used for the calculation of
OWnN resources.

The VAT Committee almost unanimously agrees that when assessing whether there is a VAT
exemption or not, the source of funding of a taxable transaction is irrelevant. In particular, the fact
that the transactions concerned are paid with Government funds of EU Member States or non-EU
countries cannot be taken into account.
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6. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

6.2 Origin: Lithuania
Reference: Article 132(1)(b) and (c)
Subject: Exemption for the provision of medical care in the exercise of the

medical and paramedical professions — VAT treatment of plastic
surgery — deferred from the 93 meeting
(Document taxud.c.1(2011)407293 — Working paper No 690)

The VAT Committee, with a large majority, agrees that for VAT exemption to be granted pursuant
to Article 132(1)(c) of the VAT Directive to operations of plastic surgery, it is not sufficient that the
surgery is performed by a qualified medical practitioner.

The VAT Committee, with a large majority, confirms that to qualify as medical care within the
meaning of Article 132(1)(b) and (c) of the VAT Directive, surgery must be undertaken for a
therapeutic aim which is considered necessary for the purpose of preventing, treating and curing
diseases, including of a psychological nature, or other health disorders. Where undertaken only for
cosmetic purposes, the VAT Committee, with a large majority, agrees that plastic surgery shall not
qualify as medical care.
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6. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

6.4 Origin: Denmark
References: Articles 168, 178 and 201
Subject: Deduction of import VAT paid by representatives — deferred from

the 93 meeting
(Document taxud.c.1(2011)545815 — Working paper No 700)

The VAT Committee almost unanimously confirms that a taxable person designated as liable for
the payment of import VAT pursuant to Article 201 of the VAT Directive shall not be entitled to
deduct it if both of the following conditions are met:

(1) he does not obtain the right to dispose of the goods as owner;
(2) the cost of the goods has no direct and immediate link with his economic activity.

This shall be the case even if that taxable person holds a document fulfilling the conditions for
exercising the right of deduction laid down in Article 178(e) of that Directive.

It is noted that this guideline shall be without prejudice to situations where the importation is related
to the supply of goods covered by Article 14(2)(c) of the VAT Directive.
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6. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

6.5 Origin: Commission
References: Articles 62, 63, 65, 67, 220, 262-271
Subject: Recapitulative statements in connection with payments on account —

deferred from the 93" meeting
(Document taxud.c.1(2011)475454 — Working paper No 698)

1. With regard to the submission of recapitulative statements, the VAT Committee almost
unanimously confirms that in determining when VAT becomes chargeable on goods supplied
VAT-exempt to another Member State in accordance with the conditions laid down in
Article 138 of the VAT Directive, Article 67 of the VAT Directive is a specific provision to
be read in conjunction with Article 28d(4) of the Sixth VAT Directive.

The VAT Committee almost unanimously agrees that a taxable person who receives a total
or partial payment on account linked to a supply of goods supplied VAT-exempt by him in
accordance with the conditions laid down in Article 138 of the VAT Directive, shall not be
obliged to submit a recapitulative statement pursuant to Articles 262-271 of the VAT
Directive reporting the receipt of that payment.

The VAT Committee almost unanimously also agrees that a taxable person who issues an
invoice for a total or partial payment on account that is linked to a supply of goods which is
exempt under Article 138 of the VAT Directive before that supply is made by him, shall not
be obliged to submit a recapitulative statement pursuant to Articles 262-271 of the VAT
Directive reporting the issuance of that invoice.

2. The VAT Committee almost unanimously agrees that a taxable person who receives a total
or partial payment on account linked to a supply of services to be made by him in respect of
which VAT is payable by the customer pursuant to Article 196 of the VAT Directive, shall be
obliged to submit a recapitulative statement pursuant to Articles 262-271 of the VAT
Directive reporting the receipt of that payment.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.3 Origin: Belgium
Reference: Article 146(1)(c)
Subject: Supplies of goods to approved humanitarian bodies in one Member

State for subsequent exportation from another Member State
(Document taxud.c.1(2012)104912 — Working paper No 721)

The VAT Committee unanimously confirms that for the purposes of Article 146(1)(c) of the VAT
Directive, an ’approved body’ shall mean a body approved by any Member State for its
humanitarian, charitable or teaching activities.

An approved body shall, according to the view unanimously held by the VAT Committee, be
identified for VAT purposes in the Member State in which it makes intra-Community acquisitions
of goods as soon as it reaches the threshold laid down in Article 3(2) of the VAT Directive or, as
the case may be, where it opts for the general scheme provided for in Article 2(1)(b)(i) of that
Directive.

The VAT Committee almost unanimously agrees that

(1) where goods are supplied to an approved body identified for VAT purposes in the Member
State of intra-Community acquisition of goods with a view to being subsequently exported as
part of its humanitarian, charitable or teaching activities outside the EU, such a supply shall
be exempt pursuant to Article 138 of the VAT Directive;

(2) where goods are supplied to an approved body not identified for VAT purposes in the
Member State of intra-Community acquisition of goods with a view to being subsequently
exported as part of its humanitarian, charitable or teaching activities outside the EU, such a
supply shall be exempt on the basis of Article 146(1)(c) of the VAT Directive either through a
direct exemption or, if the Member State from which the goods are dispatched or transported
has exercised the option provided for in Article 146(2) of the VAT Directive, by means of a
refund of the VAT.

The VAT Committee almost unanimously agrees that to be able to exempt the supply of goods to
an approved body not identified for VAT purposes, the supplier needs to obtain proof from the
approved body of its status and of the destination and use of the goods.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.4 Origin: Italy
References: Article 148(c), (d), (f) and (g)
Subject: VAT treatment of supply of services to meet the direct needs of

vessels, aircraft and their cargoes following the changes to the rules
governing the place of supply of services
(Document taxud.c.1(2012)161447 — Working paper No 724)

The VAT Committee unanimously confirms that where services exempted under Article 148(c),
(d), (f) and (g), fall under the general rule provided for in Article 44 of the VAT Directive, the place
of supply shall be the place where the customer is established, irrespective of the place where the
supplier is established or where the service is physically rendered. However, where such services
are supplied to a taxable person located outside the European Union but are effectively used and
enjoyed within the territory of a Member State, or conversely are supplied to a taxable person
located within the territory of a Member State but the effective use and enjoyment takes place
outside the European Union, the VAT Committee unanimously agrees that the place of supply
shall be the place where the services are effectively used and enjoyed if the Member State
concerned has made use of the option laid down in Article 59a of the VAT Directive.

The VAT Committee is of the unanimous view that the only authorities able to assess whether the
conditions for the exemption provided for in Article 148(c), (d), (f) and (g) of the VAT Directive
are fulfilled, will be the authorities of the Member State in which the services are deemed to take
place by virtue of the applicable localisation rule. If the option laid down in Article 59a(b) of the
VAT Directive is used, the competent authorities will be those of the Member State where the
services are effectively used and enjoyed.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.1 Origin: Belgium
Reference: Article 9(1)
Subject: Interpretation of the term ‘economic activity’

(Document taxud.c.1(2012)74855 — Working paper No 718)

The VAT Committee is of the almost unanimous view that a supply shall only be subject to VAT
if there is a direct link between the supply of goods or services provided and the consideration
received within the meaning of Article 2(1)(a) and (c) of the VAT Directive.

The VAT Committee is of the almost unanimous view that

(1) for such a condition to be fulfilled, it does not require that the consideration reflects the
market value of the supply, nor should it have to cover the costs of making the supply;

(2) such a condition does not necessarily mean that an activity which is mainly but not
exclusively financed by general subsidies not closely linked to the supplies carried out shall
always be regarded as being outside the scope of VAT.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.2 Origin: Germany
References: Articles 28, 44, 45, 53 and 54
Subject: Tickets for sports events supplied by an intermediary acting in his

own name and on his own behalf
(Document taxud.c.1(2012)905726 — Working paper No 737)

1.  The VAT Committee unanimously confirms that where tickets granting a right to access a
cultural, artistic, sporting, scientific, educational, entertainment or similar event are
distributed through an intermediary acting in the name and on behalf of the organiser, for
VAT purposes:

(i) the organiser makes a supply of services consisting of granting access to the event
through the sale of the ticket to the purchaser, the place of supply of which is the place
where the event actually takes place, as provided for in Articles 53 and 54 of the VAT
Directive;

(it)  the intermediary makes a supply of mediation services to the organiser, the place of
supply of which shall be determined in accordance with Article 44 of the VAT
Directive.

2. Where such tickets are distributed through an intermediary acting in his own name but on
behalf of the organiser, the VAT Committee unanimously agrees that in that case, for VAT
purposes:

(i) the organiser is deemed to make a supply of services to the intermediary consisting of
granting access to the event, the place of supply of which is the place where the event
actually takes place, as provided for in Article 53 of the VAT Directive;

(it) the intermediary is, according to Article 28 of the VAT Directive, deemed to make a
supply of services consisting of granting access to the event through the sale of the
ticket to the purchaser, the place of supply of which is the place where the event
actually takes place, as provided for in Articles 53 and 54 of the VAT Directive.

3. Where such tickets are distributed through a third party, other than the organiser, acting on his
own behalf, or acting in his own name and on his own behalf, the VAT Committee
unanimously agrees that in selling those tickets the third party shall be regarded as having
supplied a service consisting of granting access to the event, the place of supply of which is
the place where the event actually takes place, as provided for in Articles 53 and 54 of the
VAT Directive.
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4.  The VAT Committee unanimously agrees that the sale of tickets delivered over the Internet
or an electronic network, whether sold directly by the organiser or distributed through an
intermediary or another third party, shall not be regarded as a supply of electronic services
covered by Article 58 of the VAT Directive.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.3. Origin: France
References: Articles 44, 53 and 54
Article 132(1)(i)
Subject: Place of taxation and exemption for the provision of education and
training

(Document taxud.c.1(2012)970429 — Working paper No 738)

1. The VAT Committee almost unanimously confirms that the provision of education or
training delivered by a teacher over the Internet or an electronic network (namely via a remote
link) shall be covered by Article 44 of the VAT Directive if supplied to a taxable person
(B2B) or by Article 54 of the VAT Directive when supplied to a non-taxable person (B2C).

When supplied to a non-taxable person, the training shall be deemed to actually take place at
the place where the teacher is established unless the teacher is shown to provide his services
from a place other than that of his main place of business or a fixed establishment: in such
case, the training shall be deemed to take place in the country from which the service is
actually provided.

2. The VAT Committee unanimously agrees that the Member State which shall lay down the
conditions for the application of the exemption provided for in Article 132(1)(i) of the VAT
Directive, shall be the Member State in which the place of supply of the training or education
is situated pursuant to Articles 44, 53 or 54 of the VAT Directive.

Where the service provider is not established in the Member State in which the service is
taxable, the exemption shall apply insofar as he fulfils the conditions laid down by that
Member State. The person liable for payment of VAT to the tax authorities shall establish by
any means of fact or of law that the conditions required for the supply to fall under the
exemption in the Member State of supply are met.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.6 Origin: Poland
Reference: Article 16
Subject: Foodstuffs donated to the poor

(Document taxud.c.1(2012)831197 — Working paper No 735)

The VAT Committee unanimously agrees that the donation of foodstuffs to the poor, made by a
taxable person free of charge, shall be treated as a supply of goods for consideration, in accordance
with the first paragraph of Article 16 of the VAT Directive, unless this donation meets the
conditions laid down by the Member State to be considered as a gift of small value within the
meaning of the second paragraph of Article 16 of the VAT Directive.

The VAT Committee also agrees unanimously that, in cases where such a donation must be treated
as a supply of goods for consideration, the taxable amount shall be the purchase price of the goods
(or of similar goods or, in the absence of a purchase price, the cost price of the goods) donated,
adjusted to the state of those goods at the time when the donation takes place, as provided for in
Article 74 of the VAT Directive.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.3 Origin: Belgium
References: Articles 38 and 39
Subject: Concept of taxable dealer

(Document taxud.c.1(2013)141524 — Working paper No 757)

The VAT Committee unanimously agrees that to be regarded as a taxable dealer within the
meaning of Article 38(2) of the VAT Directive, it is necessary that the activity of the taxable person
consists of selling exactly the same product (from those included in Article 38(2) of the VAT
Directive) as that previously bought without any transformation and with no own consumption,
unless that own consumption may be qualified as negligible.

Where the activity of a taxable person implies consumption of one of the products listed in
Article 38(2) of the VAT Directive in order to produce another of the products listed, the VAT
Committee unanimously considers that, when selling that product, the taxable person may not be
regarded as a taxable dealer and unanimously agrees accordingly that the applicable rule to
determine the place of supply shall in that case be Article 39 of the VAT Directive.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

55 Origin: Belgium
References: Article 151 of the VAT Directive
Article 51 of the VAT Implementing Regulation
Subject: Issues relating to the exemption and its application

(Document taxud.c.1(2013)59183 — Working paper No 755)

1.  The VAT Committee almost unanimously agrees that where goods or services are acquired
by the headquarters of an international body, or by one of its dependent entities, the only
authorities competent to stamp the exemption certificate shall be those of the host Member
State of the international body, according to Article 51(2) of the VAT Implementing
Regulation, irrespective of where the use of the goods or services will be taking place.

However, when goods or services are directly acquired by an independent entity of an
international body, located in a Member State other than the Member State hosting the
international body, for its own needs or to comply with the tasks entrusted to it, the VAT
Committee almost _unanimously agrees that the authorities competent to stamp the
exemption certificate shall be those of the Member State where that independent entity has its
seat.

The VAT Committee by a large majority agrees that, with a view to applying the exemption
laid down in Article 151(1) of the VAT Directive, an entity making up part of an international
body shall be regarded as independent only where it has its own staff and financial and
material resources enabling it to independently carry out the tasks and duties that constitute its
object.

2. Where the recipient of goods or services eligible for exemption under Article 151(1) of the
VAT Directive submits an exemption certificate to its host Member State for stamping as
provided for in Article 51(2) of the VAT Implementing Regulation, the VAT Committee
almost unanimously agrees that the Member State concerned shall notify the recipient of its
decision to approve or refuse validation within a period not exceeding three months from the
date on which the fully completed exemption certificate was presented for stamping to the
host Member State.
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3. Where the recipient of the goods or services is unable to deliver an exemption certificate upon
the supply of goods or services which are exempted under Article 151(1) of the VAT
Directive, and for which direct exemption is applied, the VAT Committee almost
unanimously agrees that, unless another exemption applies, the supplier shall be liable to
account for VAT on the supply but, once the duly filled certificate is delivered to that supplier
by the recipient, the supplier shall be entitled to make the necessary adjustments subject to the
general limits and conditions laid down by the legislation of the Member State concerned
regarding correction or modification of invoices.

The VAT Committee almost unanimously agrees that to avoid any unjustified advantage, the
Member State concerned may make the adjustment by the supplier conditional on the tax
having been refunded to the recipient of the goods or services.

171

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 98™ MEETING of 18 March 2013
DOCUMENT C — taxud.c.1(2013)2573830 — 769 (1/2)

5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.6 Origin: Commission
References: Articles 9(1) and 13
Annex |
Subject: Status of international bodies if and when involved in economic
activity

(Document taxud.c.1(2013)56116 — Working paper No 754)

1.  The VAT Committee almost unanimously confirms that the concept of a body governed by
public law provided for under Article 13 of the VAT Directive shall also include a body set up
by an international agreement or convention or by an existing international body, provided
that the body which is set up is governed by public international law.

To qualify as a body governed by public international law, the VAT Committee almost
unanimously agrees that it shall be irrelevant whether the body is an international body
recognised as such by its host Member State pursuant to Article 151(1)(b) of the VAT
Directive.

2.  The VAT Committee almost unanimously agrees that where a body governed by public
international law carries out activities or transactions under a special legal regime (normally
made up by or derived from the international agreement or convention by which it is set up)
and not under the same legal conditions as those that apply to private traders, the body shall
be regarded as acting as a public authority pursuant to Article 13(1) of the VAT Directive.

3. It is the almost unanimous view of the VAT Committee that a body governed by public
international law carrying out economic activities in which it engages as a public authority
must, in accordance with Article 13(1) of the VAT Directive, be regarded as a non-taxable
person except

e where its treatment as a non-taxable person would lead to significant distortions of
competition;

e in respect of activities listed in Annex | to the VAT Directive provided that those
activities are not carried out on such a small scale as to be negligible.
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4. Where activities carried out by a body governed by public international law in which it does
not engage as a public authority are exempt, the VAT Committee almost unanimously agrees
that, in accordance with Article 13(2) of the VAT Directive, those activities may be regarded
as activities that the body engages in as a public authority.

5. The VAT Committee almost unanimously agrees that the qualification of individual
activities or transactions carried out by a body governed by public international law shall be
dependent on the situation, and subject to the assessment of, the Member State where the
place of supply is.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.9 Origin: United Kingdom and Greece
Reference: Article 148(e) and (f)
Subject: Case C-33/11 A Oy

(Document taxud.c.1(2013)98712 — Working paper No 758)

with account also taken of discussions during the 100" meeting:

4.6 Origin: Commission
Reference: Article 148
Subject: Case C-33/11 A Oy, follow-up

(Document taxud.c.1(2014)204931 — Working paper No 788)

1. The VAT Committee almost unanimously agrees that the exemption laid down in
Acrticle 148(f) of the VAT Directive shall be applicable to the supply of an aircraft to a taxable
person when the aircraft is acquired by the taxable person with a view to allowing exclusive
use of it by an airline, or several airlines each operating for reward chiefly on international
routes.

This exemption shall also, according to the almost unanimous view of the VAT Committee,
be applicable to the subsequent sale of the aircraft by the taxable person having acquired it
provided that the exclusive use of that aircraft remains for airlines operating for reward
chiefly on international routes.

In any case, the VAT Committee almost unanimously agrees that the exemption shall not,
under any circumstances, cover supplies made at an earlier stage in the commercial chain than
the supply made to the taxable person acquiring the aircraft with a view to allowing its
exclusive use by an airline, or several airlines each operating for reward chiefly on
international routes.

Further, the VAT Committee almost unanimously agrees that the exemption shall apply to
the chartering and hiring of an aircraft if the recipient of those services is an airline, or several
airlines each operating for reward chiefly on international routes or if that recipient allows for
exclusive use of the aircraft by one or several of such airlines.

The VAT Committee almost unanimously agrees that this exemption shall also apply to the
modification, repair and maintenance of the aircraft referred to above and the supply, hiring,
repair and maintenance of equipment incorporated or used therein.
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2.  The VAT Committee almost unanimously agrees that the exemption laid down in
Article 148(e) of the VAT Directive, referring to the supply of goods for the fuelling and
provisioning of aircraft, will also apply when made in relation to aircraft belonging to a
taxable person (i) who allows exclusive use of the aircraft to airlines operating for reward
chiefly on international routes and (ii) who acquired that aircraft with a view to allowing that
exclusive use. However, the VAT Committee almost unanimously agrees that the exemption
would only apply to the supply of goods directly made to the airline operating the aircraft, and
not cover supplies rendered at an earlier stage in the commercial chain.

3. The VAT Committee almost unanimously agrees that, for the exemptions laid down in
Avrticle 148(e) and (f) of the VAT Directive to apply, the aircraft must be used by the airline
operating for reward chiefly on international routes exclusively for its commercial activities.
Where the use of the aircraft is shared with users who are not airlines operating for reward
chiefly on international routes, or if it is used for purposes other than the commercial
activities of the airline, the VAT Committee is of the almost unanimous view that exemption
shall be denied.

Irrespective of any shared use of an aircraft, the VAT Committee almost unanimously agrees
that where goods for the fuelling and provisioning of the aircraft are supplied directly to the
airline which operates for reward chiefly on international routes for its exclusive use in its
commercial activities, the exemption provided for in Article 148(e) of the VAT Directive
shall nevertheless be applicable.

4.  The VAT Committee is of the almost unanimous view that an airline operating for reward
chiefly on international routes does not use an aircraft exclusively for its commercial activities
and the exemption shall be denied when the owner of the aircraft, or any related person, has
the right to claim use of the aircraft, unless there is clear commercial evidence that such use is
only granted on the same basis as for any other client of the airline.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.5 Origin: Romania
Reference: Articles 65 and 90
Subject: VAT treatment of the purchase of airplane tickets

(Document taxud.c.1(2013)1798047 — Working paper No 774)

1.  The VAT Committee unanimously agrees that the payment made by a customer during the
process of booking an airplane ticket shall be deemed to constitute a payment on account
according to Article 65 of the VAT Directive, on which VAT becomes chargeable at the
moment when the airline receives the payment. The VAT Committee unanimously agrees
that this qualification shall not be affected by the possibility given to the customer to cancel
the ticket, or to change the date or the route of the travel.

2. When a customer pays the price of the ticket but does not take the flight without cancelling
the booking, the VAT Committee unanimously agrees that the price paid by the customer
and withheld by the airline cannot be qualified as a deposit retained as compensation for a
loss but shall be regarded as constituting the consideration for a service provided by the
airline which is, as such, subject to VAT.

3. Inthe case of a total or partial reimbursement of the ticket price by the airline to the customer,
due to cancellation or a change in the original booking, the VAT Committee almost
unanimously notes that the taxable amount shall be reduced in accordance with Article 90(1)
of the VAT Directive.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.2 Origin: Latvia and Germany
Reference: Article 132(1)(d)
Subject: Interpretation of the terms ‘blood’ and ‘human organs’

(Document taxud.c.1(2013)1678440 — Working paper No 771)

The VAT Committee almost _unanimously agrees that the supply of ‘blood’ pursuant to
Avrticle 132(1)(d) of the VAT Directive shall — besides the supply of whole blood — also encompass
the supply of single blood components such as blood plasma or blood cells of human origin.

However, the VAT Committee is of the almost unanimous view that the supply of ‘blood’ and —
accordingly — the VAT exemption provided for in Article 132(1)(d) of the VAT Directive shall not
cover the supply of products derived from human blood by mixing different blood components or
by mixing blood components with other substances or synthetic products, such as plasma products
prepared from mixtures of human blood plasma (e.g. albumin and immunoglobulins).
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3. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

3.2 Origin: Commission
Reference: Article 2 of Council Implementing Regulation (EU) No 1042/2013
Subject: Transitional measures on the rules on the place of supply of
telecommunications, broadcasting and electronically supplied
services

(Document taxud.c.1(2014)325214 — Working paper No 795)

For supplies of telecommunications, broadcasting and electronically supplied services, made by a
supplier established within the European Union to a non-taxable person who is established, has his
permanent address or usually resides in the European Union, the VAT Committee almost
unanimously agrees that when a payment is made on account prior to 1 January 2015, VAT shall
become chargeable in the Member State where the supplier is established, on receipt of the payment
and on the amount received, in accordance with Article 65 of the VAT Directive.

When a payment on account has been made before 1 January 2015 and where the chargeable event
of the service concerned takes place on or after 1 January 2015, the VAT Committee almost
unanimously agrees that according to Article 2(b) of Council Implementing Regulation (EU)
No 1042/2013, VAT shall become chargeable in the Member State where the customer is
established, has his permanent address or usually resides, but only on any amount not paid before
1 January 2015 provided, however, that payment on account was made according to the normal
commercial practice of the supplier.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.5 Origin: Commission
References: Articles 30, 33 and 143(1)(b) of the VAT Directive
Article 23 of Directive 2009/132/EC
Subject: Small consignment exemptions provided for under the VAT
Directive

(Document taxud.c.1(2014)205292 — Working paper No 787)

The VAT Committee almost unanimously is of the view that pursuant to Article 33(2) of the VAT
Directive two separate taxable events shall occur when goods in commercial consignments are sold
and sent from a third territory or a third country to private persons in cases where such goods are
imported by the supplier into a different Member State than that of their final destination and then
transported or dispatched to the Member State of their destination.

The VAT Committee with a large majority agrees that, for the purposes of applying Article 33(2)
of the VAT Directive, in the case of mail order goods dispatched or transported from a third
territory or a third country to a private person, those goods shall be deemed as having been imported
from a VAT perspective by the supplier irrespective of the contractual terms to which the private
person may have subscribed.

The VAT Committee also agrees almost unanimously that the first taxable event shall be the
importation of goods pursuant to Article 30 of the VAT Directive, which may benefit from the
exemption on small consignments provided that the conditions laid down in Title IV of Council
Directive 2009/132/EC are met.

Further, the VAT Committee agrees almost unanimously that the second taxable event shall be the
supply of such goods from the Member State of importation to the Member State of their
destination, based on Article 33(2) of the VAT Directive.

The VAT Committee is finally of the almost unanimous view that the exemption provided for in
Acrticle 23 of Directive 2009/132/EC for the importation of small consignments cannot be extended
to apply to the second taxable event, i.e. the supply of goods within the EU.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.6 Origin: Commission
Reference: Article 148
Subject: Case C-33/11 A Oy, follow-up

(Document taxud.c.1(2014)204931 — Working paper No 788)

1. The VAT Committee almost unanimously agrees that the exemption laid down in
Avrticle 148(c) of the VAT Directive shall be applicable to the supply of a vessel to a taxable
person acquiring that vessel with a view to allowing another taxable person to use it for
commercial activities on the high seas but only if the acquisition is for the immediate hire of
that vessel.

This exemption shall also, according to the almost unanimous view of the VAT Committee,
be applicable to the subsequent sale of the vessel by the taxable person having acquired it
provided that the exclusive use of that vessel remains for a taxable person using it for
commercial activities on the high seas.

In any case, the VAT Committee almost unanimously agrees that this exemption shall not,
under any circumstances, apply to supplies made at an earlier stage in the commercial chain
than the supply made to the taxable person acquiring the vessel with a view to its immediate
hire.

Further, the VAT Committee almost unanimously agrees that the exemption shall apply to
the chartering and hiring of a vessel but only if the recipient of those services himself uses the
vessel for commercial activities on the high seas and not in situations where that recipient
allows other taxable persons to use it for such activities.

The VAT Committee almost unanimously agrees that this exemption shall also apply to the
modification, repair and maintenance of the vessel and the supply, hiring, repair and
maintenance of equipment incorporated or used therein provided, however, that the conditions
required to apply the exemption on the acquisition, or on the chartering and hiring, are met.

2. The VAT Committee almost unanimously agrees that the exemption laid down in
Article 148(a) of the VAT Directive, referring to the supply of goods for the fuelling and
provisioning of vessels, will also apply when made in relation to a vessel belonging to a
taxable person (i) who allows exclusive use of the vessel to a taxable person using it for
commercial activities on the high seas, (ii) who acquired that vessel with a view to allowing
that exclusive use, and (iii) whenever the acquisition is for the immediate hire of that vessel.
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However, the VAT Committee almost unanimously agrees that the exemption shall only
apply to the supply of goods made directly to the taxable person operating the vessel, and
shall not cover supplies made at an earlier stage in the commercial chain.

The VAT Committee also almost unanimously agrees that the exemption in Article 148(a)
shall not apply to supplies made to a taxable person, different from the vessel operator, who
undertakes economic activities on board a vessel.

3. The VAT Committee almost unanimously agrees that, for the exemptions laid down in
Article 148(a) and (c) of the VAT Directive to apply, the vessel must be used by the taxable
person operating it, exclusively for his commercial activities. Where the use of the vessel is
shared with other users who are not using it exclusively for their commercial activities, or if it
is used for purposes other than the commercial activities of the taxable person, the VAT
Committee is of the almost unanimous view that the exemption shall be denied.

Irrespective of any shared use of a vessel, the VAT Committee almost unanimously agrees
that where goods for the fuelling and provisioning of the vessel are supplied directly to the
taxable person who uses the vessel for commercial activities on the high seas, the exemption
provided for in Article 148(a) of the VAT Directive shall nevertheless be applicable.

4.  The VAT Committee is of the almost unanimous view that where a taxable person does not
use a vessel exclusively for his commercial activities on the high seas, the exemption shall be
denied when the owner of the vessel, or any related person, has the right to own use of the
vessel, unless there is clear commercial evidence that such use is only granted on the same
basis as for any other client of the taxable person.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.7 Origin: Commission
Reference: Article 59(c)
Subject: Air navigation services supplied by Eurocontrol

(Document taxud.c.1(2014) 2573330 — Working paper No 809)

The VAT Committee is of the unanimous view that air navigation services consisting in air traffic,
communication, navigation, surveillance, meteorological and aeronautical information services,
which are supplied as a whole by national air navigation service providers to non-taxable persons
who are established or have their permanent address or usually reside outside the European Union,
and invoiced by Eurocontrol on behalf of those providers, do not fall within the scope of
Article 59(c) of the VAT Directive.

Consequently, the VAT Committee unanimously agrees that the place of supply of such services
shall be determined in accordance with the general rule laid down in Article 45 of the VAT
Directive.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.1 Origin: Commission
References: Article 369j of Directive 2006/112/EC and Article 8(1)(e) of Directive
2008/9/EC
Subject: VAT refund in case of a taxable person registered for MOSS

(Document taxud.c.1(2014)2761330 — Working paper No 816)

Notwithstanding Article 8(1)(e) of the VAT Refund Directive and without prejudice to the second
paragraph of Article 369j of the VAT Directive, the VAT Committee unanimously agrees that, as
the right of deduction is a fundamental right of taxable persons and a core principle of the EU VAT
system, a taxable person established within the EU but not in the Member State of consumption and
who is supplying telecommunications, broadcasting or electronic services in the Member State of
consumption (hereinafter, “the taxable person”) for which he is registered under the special scheme
provided for in Article 369b of the VAT Directive, shall be entitled to a refund under the VAT
Refund Directive regarding the deductible VAT borne in the Member State of consumption.

As regards the situation described above, the VAT Committee unanimously agrees that the taxable
person shall tick the box in the VAT refund application to confirm that he has not supplied services
in the Member State of consumption, and that this shall be without prejudice to his right to obtain a
refund from that Member State under the VAT Refund Directive.

It is unanimously agreed by the VAT Committee that with a view to clarify his special position, the
taxable person shall be allowed in the empty box (if any) of the same VAT refund application, to
include a reference indicating that he is registered for the MOSS.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.13 Origin: Germany
Reference: Article 11
Subject: Cases C-85/11, Commission vs. Ireland and C-480/10, Commission vs.
Sweden

(Document taxud.c.1(2014)2773566 — Working paper No 813)

The VAT Committee almost unanimously agrees that although Article 11 of the VAT Directive
does not preclude non-taxable persons from being included in a VAT group, a Member State
availing of this option shall not be obliged to admit non-taxable persons as members of a VAT
group but may restrict the application of the VAT group scheme by excluding such persons as
members provided that the principle of neutrality is respected.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.11 Origin: Commission
References: Articles 143(1)(g) and 151(1)(b)
Subject: Exemption granted to members of an ERIC

(Document taxud.c.1(2014)1252433 — Working paper No 800)

1. The VAT Committee almost unanimously agrees that the supply of goods or services to a
member of an ERIC may only benefit from VAT exemption pursuant to Articles 143(1)(g)
and 151(1)(b) of the VAT Directive if and when all of the following conditions are fulfilled:

(@) the statutes of the ERIC provide for its members, as defined in Article 9(1) of Council
Regulation (EC) No 723/2009 of 25 June 2009 on the Community legal framework for
a European Research Infrastructure Consortium (ERIC), to benefit from the exemption
granted to the ERIC;

(b) the acquisition of goods or services made by the member respects the limits and
conditions laid down in the statutes of the ERIC;

(c) the goods or services acquired by the member are necessary for the ERIC to fulfil the
objectives assigned to it and intended for the exclusive use in achieving the tasks that
constitute the purpose of the ERIC;

(d) those goods or services are not shared in use with other bodies or used for tasks of the
ERIC other than those constituting its purpose.

Further, the VAT Committee almost unanimously agrees that with a view to ensuring the
correct and straightforward application of those exemptions as required under Article 131 of
the VAT Directive, only goods or services allocated directly for the exclusive use in achieving
the tasks that constitute the purpose of the ERIC, without any further processing, can benefit
from exemption.

2. The VAT Committee almost unanimously agrees that the public entities or private entities
with a public service mission by which any Member State, associated country or third country
may be represented (“representing entities””) and to which Article 9(4) of Council Regulation
(EC) No 723/2009 refers, cannot be regarded as members of the ERIC.
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The VAT Committee is of the almost unanimous view that goods or services acquired by
those representing entities shall not benefit from VAT exemption pursuant to
Articles 143(1)(g) and 151(1)(b) of the VAT Directive, not even if the goods or services are
acquired with a view to be delivered to the ERIC as an in-kind contribution.

According to the almost unanimous view of the VAT Committee, VAT exemption shall only
be possible if goods or services supplied to a representing entity are acquired by that entity in
the name and on behalf of the ERIC.

3. When goods or services are acquired by a member of an ERIC in a Member State other than
that in which the ERIC is established, and the transaction fulfils all the conditions for
benefiting from VAT exemption under Articles 143(1)(g) or 151(1)(b) of the VAT Directive
as provided for under paragraph 1 of these guidelines, the VAT Committee is of the almost
unanimous view that the VAT exemption certificate shall specify that the goods or services
are acquired by the member but for the sole purpose of the ERIC.
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4.5

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: France
References: Articles 17, 21, 38, 39, 140 and 143
Subject: Rules applying to the transportation of gas within the EU without

transfer of ownership
(Document taxud.c.1(2014)3186700 — Working paper No 817)

The VAT Committee almost unanimously agrees that the dispatch or transport, without
transfer of ownership, of gas through a natural gas system situated within the territory of the
Community or any network connected to such a system, of electricity or of heat or cooling
energy through heating or cooling networks, to a Member State, through the territories of
other Member States, shall not constitute a transfer within the meaning of Article 17(1) of the
VAT Directive provided that the dispatch or transport is made for the purposes of any of the
transactions foreseen under Article 17(2)(d) of the VAT Directive.

Where the above-mentioned conditions are met, the VAT Committee almost unanimously
agrees that the dispatch or transport of these goods shall not be treated as a supply of goods
for consideration and shall therefore not be required to comply with the declaration and
registration obligations applying to supplies of goods exempted pursuant to Article 138(2)(c)
of the VAT Directive and to intra-Community acquisitions of goods pursuant to Article 21 of
the VAT Directive.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.2 Origin: Commission
Reference: Avrticles 14(2)(c), 28, 46, 58 and 306-310 of the VAT Directive
Articles 7(3)(u) and 31 of the VAT Implementing Regulation
Subject: Treatment of online supplies made by a travel agent to final
consumers

(Document taxud.c.1(2014)2806510 — Working paper No 814)

In regard to the special scheme for travel agents as laid down by Articles 306 to 310 of the VAT
Directive, the VAT Committee by large majority agrees that transactions carried out by a travel
agent acting in his own name for taxable or non-taxable persons, shall only be covered by that
special scheme if the travel agent has established his business within the European Union or has a
fixed establishment there from which he has carried out the supply of the services in question.
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4.4

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Commission
References: Articles 26 and 45-59b
Subject: Place of supply of services consisting in the use of goods forming part

of the assets of a business for the private use of staff
(Document taxud.c.1(2014)3211789 — Working paper No 818)

with account also taken of discussions during the 100" meeting:

4.1

Origin: Luxembourg
References: Articles 2, 26, 45 and 56
Subject: Use of goods forming part of the assets of a business for the private

use of staff
(Document taxud.c.1(2014)61098 — Working paper No 792)

The VAT Committee by a large majority agrees that the use of goods forming part of the
assets of a business by its staff for his private use shall be regarded as a service supplied for
consideration and be subject to VAT under Article 2(1)(c) of the VAT Directive where, in
order to access to such use the member of staff has to:

(@ make a payment; or
(b) give up part of his cash remuneration; or

(c) choose between different benefits offered by the employer, according to an agreement
between the parties whereby the right to use those goods implies renouncing other
benefits.

The VAT Committee is of the almost unanimous view that neither the fact that the employee
provides work to the employer, nor the fact that the use is considered to be income for the
employee according to the respective national income tax law, shall imply that use is made for
consideration.

Where in the case of means of transport forming part of the assets of a company, use is made
by its staff for consideration, the VAT Committee, by a large majority, is of the view that the
use shall be qualified as hiring of means of transport, the place of supply of which is governed
by Article 56 of the VAT Directive.
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2.  The VAT Committee almost unanimously agrees that the use of goods forming part of the
assets of a business for the private use of its staff shall be treated as a supply of services for
consideration according to Article 26(1)(a) of the VAT Directive, whenever the VAT on such
goods was wholly or partially deductible, except in the following circumstances:

(@) where the use of the business assets by its staff is made for consideration;

(b) where in respect of the use of the assets in question, the Member State has been granted
a derogation from Article 26(1)(a) of the VAT Directive;

(c) where in the case of immovable property or, if so specified by the Member State
concerned, other goods forming part of the business assets, used for mixed purposes,
VAT has been deducted only up to the proportion of the property's use for purposes of
the taxable person's business in accordance with Article 168a of the VAT Directive, and
changes in that proportion during the adjustment period are taken into account in
accordance with the principles provided for in Articles 184 to 192 of the VAT
Directive, as applied in the respective Member State.

3. The VAT Committee by a large majority agrees that as regards the place of supply of
services consisting in the use of goods, the rule to apply shall be the same irrespective of
whether the service is supplied for consideration or taxed according to Article 26(1)(a) of the
VAT Directive.

In the case of the use by staff of means of transport forming part of the business assets, where
the VAT was wholly or partly deductible, the VAT Committee, by a large majority, is of the
view that the place of supply shall be determined according to Article 45 of the VAT
Directive, except where that use can be qualified as hiring the place of supply of which is
determined according to Article 56 of the VAT Directive.

4.  When a taxable person supplies services to his staff, without receiving any compensation
according to an agreement between the parties, the VAT Committee almost unanimously
agrees that this supply shall be treated as a supply of services for consideration pursuant to
Article 26(1)(b) of the VAT Directive.

5. The VAT Committee, by a large majority, is of the view that as regards the place of supply,
the rule to apply shall be the same irrespective of whether the service is supplied for
consideration or taxed according to Article 26(1)(b) of the VAT Directive.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.12 Origin: Commission
References: Articles 2, 151 and 174
Subject: Treatment of payments under EU Framework Programmes — follow-
up

(Document taxud.c.1(2014)2265889 — Working paper No 808)

The VAT Committee almost unanimously agrees that in the case of funding, other than public
procurement, provided to participants for their research and innovation activities under EU
Framework Programmes (Horizon 2020? or previously FP72) and where no transfer of ownership to
the Commission is envisaged, the grant received by the participant shall be regarded as a subsidy
not linked to the price of a supply of goods or services.

In the event that exceptionally the Commission assumes ownership of results generated by activities
funded under the said EU Framework Programmes, the VAT Committee almost unanimously
agrees that the link between the transfer of ownership of results by a participant having received a
grant and the grant provided to that participant shall not be regarded as sufficiently direct for
payment of that grant to be regarded as consideration for that transfer.

1 Horizon 2020 — the Framework Programme for Research and Innovation (2014-2020)

2 seventh Framework Programme of the European Community for research, technological development and
demonstration activities (2007-2013) and the Seventh Framework Programme of the European Atomic Energy
Community (Euratom) for nuclear research and training activities (2007-2011)
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.2 Origin: Spain
Reference: Article 132(1)(b) and (c)
Subject: Scope of the exemption for medical services

(Document taxud.c.1(2015)674117 — Working paper No 842)

The VAT Committee almost unanimously agrees that the supply of an operating theatre by a
hospital to a private medical practitioner for consideration shall not be exempt under
Article 132(1)(c) since it is physically and economically dissociable from the medical care
exempted under that provision and cannot in itself be regarded as the provision of medical care.

The VAT Committee almost unanimously agrees that the supply of an operating theatre with
surgical staff by a hospital to a private medical practitioner for consideration shall not be exempt
under Article 132(1)(c) since it is physically and economically dissociable from the medical care
exempted under that provision and cannot in itself be regarded as the provision of medical care.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.4  Origin: Commission
References: Articles 143(1)(g) and 151(1)(b)
Subject: VAT treatment of the European groupings of territorial cooperation
(EGTCs)

(Document taxud.c.1(2015)315137 — Working paper No 834)

1. The VAT Committee is of the unanimous view that European groupings of territorial
cooperation (EGTCs), as a class or category, shall not, for the purposes of Articles 143(1)(g)
and 151(1)(b) of the VAT Directive, be regarded as international bodies as they may be set up
without the participation of two States and/or existing international bodies, their membership
may include private bodies and their objectives may also cover the carrying out of economic
activities.

2.  The VAT Committee almost unanimously agrees that to determine whether a particular
EGTC may possibly be regarded as an international body and benefit from the VAT
exemptions provided for in Articles 143(1)(g) and 151(1)(b) of the VAT Directive an
assessment shall be made on a case-by-case basis, considering all the features of that EGTC.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.6 Origin: Commission
Reference: Article 315
Subject: Special arrangements for works of art

(Document taxud.c.1(2015)152263 — Working paper No 833)

The VAT Committee almost unanimously agrees that Article 315 of the VAT Directive shall not
allow for the adoption of a rule or administrative practice according to which in relation to all works
of art that have been in the possession of a taxable dealer for more than a certain number of years
the profit margin is deemed to be a set percentage (30% or more) of the selling price, irrespective of
whether the actual purchase price is known or not.

The VAT Committee, on the other hand, is of the almost unanimous view that as regards situations
whereby, even if the national law provisions relating to the obligation of keeping records are
complied with, the purchase price cannot be determined, the application of a presumption that the
profit margin amounts to a set percentage (30% or more) of the selling price, may be considered in
line with the spirit and purpose of Article 315 of the VAT Directive, provided that the percentage
chosen reflects the market reality in the sector of activity in the Member State concerned.
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3.1

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Belgium
References: Article 58 and Annex Il of the VAT Directive

Article 7 and Annex | of the VAT Implementing Regulation
Subject: VAT 2015: Scope of the notion of electronically supplied services
(Document taxud.c.1(2015)694775 — Working paper No 843)

The VAT Committee unanimously acknowledges that the definition of electronically
supplied services from Article 7(1) of the VAT Implementing Regulation consists of the four
following elements: (1) a service is delivered over the Internet or an electronic network,
(2) the nature of the service is that it is essentially automated, (3) the nature of the service is
that it involves minimal human intervention, and (4) the nature of the service is such that it is
impossible to ensure in the absence of information technology. The VAT Committee
unanimously agrees that in the assessment of whether a service qualifies as an electronically
supplied service all these four elements are equally important.

The VAT Committee almost unanimously agrees that for the assessment of the notion of
‘minimal human intervention’ included in the definition of ‘electronically supplied services’,
focus shall be on the involvement on the side of the supplier without any regard to the level of
human intervention on the side of the customer. In cases where each individual supply
requires human intervention on the part of the supplier, the VAT Committee almost
unanimously considers that the supply shall be seen as involving more than minimal
intervention. In particular, the VAT Committee almost unanimously agrees that providing
non-standardised PDF files via e-mails shall be seen as involving more than minimal human
intervention.

The VAT Committee unanimously agrees that the service shall be regarded as requiring only
a ‘minimal human intervention’ in situations where the supplier initially sets up a system
needed for the supply, regularly maintains the system or repairs it in cases of problems linked
with its functioning.

195

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 102N° MEETING of 30 March 2015

DOCUMENT D - taxud.c.1(2015)4128689 — 862 (2/2)

4.

The VAT Committee almost unanimously agrees that in order to determine whether a
service qualifies as an electronically supplied service one shall proceed in the following way:

first check if the service is mentioned in Annex Il of the VAT Directive or under
Article 7(2) or Annex | of the VAT Implementing Regulation as being covered by the
definition;

secondly, if not mentioned there, examine whether the service is mentioned under
Article 7(3) of the VAT Implementing Regulation as not being covered by the definition;

finally, if the service cannot be found on any of these lists, verify whether it meets criteria
set out under Article 7(1) of the VAT Implementing Regulation for being covered by the
definition.

The VAT Committee almost unanimously considers that although services supplied using
information technology (online) and in more traditional ways (offline) may have similar
features and be comparable by having some or many elements in common, a service supplied
online and a service supplied offline cannot be regarded as identical. The VAT Committee
almost unanimously agrees that in relation to such comparable services (supplied online and
offline), only the services fulfilling all the conditions of the definition of electronically
supplied services shall be found to be covered by it.

The VAT Committee unanimously agrees that to determine whether a given supply is taxed
or exempt, the place of supply of the service in question must first be identified, and that an
objective assessment of the nature of the service shall be required in order to establish
whether the supply is covered by a particular rule or by one of the general rules. Only after
establishing the correct place of supply of a given supply of a service can the correct VAT
rate or VAT exemption be identified.

The VAT Committee almost unanimously agrees that where a service is susceptible to be
covered by more than one of the particular rules governing the place of supply, the rule which
best ensures taxation at the place of actual consumption of the service shall prevail. In
particular, in the context of electronically supplied services, this approach is relevant in
establishing whether Articles 47, 58 and 59 of the VAT Directive apply.
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3.2

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission
References: Articles 73, 135(1)(i) and 401
Subject: VAT 2015: VAT treatment of online gambling services

(Document taxud.c.1(2015)1619349 — Working paper No 844 REV)

with account also taken of discussions during the 105" meeting:

5.2

Origin: Commission
References: Article 73 of the VAT Directive
Article 7 of the VAT Implementing Regulation
Subject: VAT 2015: VAT treatment of online gambling services (follow-up)

(Document taxud.c.1(2015)4459580 — Working paper No 882)

The VAT Committee unanimously confirms that, in line with point (4)(e) of Annex | of the
VAT Implementing Regulation, online gambling which is automated shall be covered by
Article 58 of the VAT Directive when provided to a non-taxable person. The VAT Committee
unanimously agrees that other gambling services, including betting, provided to a non-
taxable person shall also be regarded as covered by Article 58 of the VAT Directive if they
fulfil the conditions from the definition of electronically supplied services provided for in
Article 7(1) of the VAT Implementing Regulation.

The VAT Committee is of the almost unanimous view that services supplied by operators of
games of chance where players compete against each other for a prize fund shall be
considered to be gambling services.

The VAT Committee almost unanimously agrees that, provided that the principle of fiscal
neutrality is respected, Article 135(1)(i) of the VAT Directive shall allow Member States to
decide which gambling activities are exempted from VAT and which are taxed and to lay
down the requirements which have to be met by gambling companies in order to be allowed
to perform those activities in the relevant Member State.

The VAT Committee almost unanimously agrees that the services supplied by a taxable
person acting in his own name but on behalf of a gambling company, covered by Article 28 of
the VAT Directive, shall be exempted when such services consist of a gambling service
exempted under Article 135(1)(i) of the VAT Directive.
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5.  The VAT Committee unanimously agrees that, in line with Article 401 of the VAT Directive,
Member States may apply a special national tax both on games of chance that are exempted
from VAT and on games that are VAT-taxed, provided that that tax cannot be characterised as
a turnover tax, and insofar as all other conditions laid down in the said Article 401 are
fulfilled.

6. The VAT Committee almost unanimously agrees that in gambling activities where the
players compete against each other for a prize fund, and the gambling operator only receives
as remuneration for his services a commission or fee from the players, the taxable amount
shall be determined by the total amount of the commission or fees received by the operator
and not by the total amount of the stakes placed by the players.

7. The VAT Committee is of the almost unanimous view that where the gambling company is
obliged by legal or statutory provisions, or by any other obligation that can be enforced in the
Member State where the transaction is taxable, to return to the players as winnings a certain
amount of the total sum received from them, the amounts paid out as winnings must be
deducted from the total sum received from the players in order to determine the consideration
obtained by the gambling company from its players which, pursuant to Article 73 of the VAT
Directive, constitutes the taxable amount of the gambling services supplied.

8.  The VAT Committee is of the almost unanimous view that where the gambling company is
not obliged by legal or statutory provisions, or by any other obligation that can be enforced in
the Member State where the transaction is taxable, to return to the players as winnings a
certain amount of the total sum received from them, the total sum received from the players
shall constitute the consideration obtained by the gambling company from its players for the
gambling services supplied pursuant to Article 73 of the VAT Directive, with no deduction of
winnings permitted.

9. The VAT Committee is of the almost unanimous view that bonuses and credits given for
free to players shall be seen as discounts not to be included in the taxable amount of the
supply according to point (b) of the first paragraph of Article 79 of the VAT Directive.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.3 Origin: Commission
References: Articles 2(1)(b) and (c), 65, 73 and 135(1)(b) and (f)
Subject: VAT treatment of crowdfunding

(Document taxud.c.1(2015)576037 — Working paper No 836)

1.  The VAT Committee unanimously agrees that reward-based crowdfunding, where the person
giving funds to a crowdfunding campaign (“the contributor”) receives in exchange for a
contribution a non-financial reward in the form of goods or services from the person receiving
funds from contributors through a crowdfunding campaign (“the entrepreneur”), shall
constitute a taxable transaction for VAT purposes, provided that there is a direct link between
the supply of goods or services and its corresponding consideration collected by way of
crowdfunding, and that the entrepreneur is a taxable person acting as such.

Where reward-based crowdfunding constitutes a taxable transaction and accounting for the
fact that a contribution is typically given by the contributor before any goods or services are
supplied in exchange, the VAT Committee unanimously agrees that the contribution may be
regarded as a payment made on account of those goods or services on which VAT shall
become chargeable upon receipt of the payment pursuant to Article 65 of the VAT Directive,
provided that the goods or services to be supplied are precisely identified when the payment
on account is made.

Given that transactions are subject to VAT pursuant to Article 2 of the VAT Directive if
goods or services are supplied by a taxable person for consideration, and that that
“consideration” has been defined by the Court of Justice of the European Union as being a
subjective value and not the open market value, the VAT Committee unanimously agrees
that although the open market value of the goods or services supplied by the entrepreneur to
the contributor may be lower than the amount of the contribution received, such transactions
shall in principle fall within the scope of VAT.
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The VAT Committee however almost unanimously agrees that where the open market value
of the goods or services supplied by the entrepreneur in return for the contribution given is
lower than the amount of the contribution received, crowdfunding may be assimilated to a
donation but only in cases where the benefit received by the contributor is negligible or totally
unrelated to the amount of the contribution. In such circumstances, where the benefit received
by the contributor consists of goods forming part of the business assets of the entrepreneur
other than goods applied for business use as samples or as gifts of small value, or of services
that the entrepreneur carries out, the VAT Committee concurs almost unanimously that the
application of those goods or the carrying out of those services shall be subject to VAT in
accordance with Articles 16 or 26 of the VAT Directive.

2. As to crowd-investing, where the financial reward received by the contributor of a
crowdfunding campaign from the entrepreneur takes the form of participation in future profits
by means of intellectual property rights, the VAT Committee unanimously agrees that the
transfer of such intellectual property rights shall constitute a taxable supply, provided that the
conditions laid down in Article 2 of the VAT Directive are met. On the other hand, if the
financial reward received by the contributor of a crowdfunding campaign from the
entrepreneur takes the form of securities, such as shares or bonds, the VAT Committee
unanimously agrees that its supply may be exempt under Article 135(1)(f) of the VAT
Directive, depending on the type of security.

3. Regarding crowd-lending, where the financial reward received by the contributor of a
crowdfunding campaign from the entrepreneur takes the form of interests on loans, the VAT
Committee unanimously agrees that insofar as the contributor is a taxable person, the
granting of credit to the entrepreneur shall be a taxable transaction exempt pursuant to
Acrticle 135(1)(b) of the VAT Directive.

4. The VAT Committee unanimously agrees that, for VAT purposes the activity of
crowdfunding platforms supplying services to entrepreneurs shall constitute an economic
activity. The VAT Committee further almost unanimously agrees that the supply of such
services shall fall within the scope of VAT and must be taxed unless what is provided consists
in financial services exempted under Article 135(1) of the VAT Directive.
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5. CASE LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE COURT
OF JUSTICE OF THE EUROPEAN UNION

5.2 Origin: Denmark
References: Articles 169, 174(1) and 175(1)
Subject: CJEU Case C-388/11 Le Creédit Lyonnais: Allocation of turnover

and deduction
(Document taxud.c.1(2015)663614 — Working paper No 841)

1. In calculating the deductible proportion of VAT referred to in Article 174 of the VAT
Directive applicable to an establishment (principal establishment or branch) of a taxable
person located in a Member State (hereinafter ‘establishment A:’), the VAT Committee
almost unanimously confirms that the consideration received by establishment A for services
supplied by it in another Member State or in a third country shall only be included in the
turnover of establishment A; and cannot be allocated to another establishment of the same
taxable person (hereinafter ‘establishment A2”) in another country even if establishment A; is
located in the country where the services are supplied.

2. In calculating the deductible proportion of VAT, referred to in Article 174 of the VAT
Directive, the VAT Committee almost unanimously confirms that the turnover deriving from
supplies of services made by an establishment (principal establishment or branch) of a taxable
person located in a Member State or in a third country (hereinafter ‘establishment A1’) cannot
be partly allocated to an establishment of the same taxable person located in another country
(hereinafter ‘establishment A»’), even if establishment A, would have provided services
without consideration (internal services) to establishment A; allowing establishment A: to
provide its services to its customers.

3. The VAT Committee almost unanimously agrees that for the purpose of applying Article 169,
point (a), of the VAT Directive, a taxable person established in a Member State and making
supplies of services outside that Member State that would entitle him to a right of deduction
had those services been supplied in his Member State of establishment, shall maintain his
right of deduction of the VAT due or paid in this Member State even though, in the country
where the supply of services takes place, the provision of similar services would not entitle
him to a right of deduction.
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2.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

2.2 Origin: Italy
Reference: Article 148(a), (c) and (d)
Subject: Vessels used for navigation on the high seas

(Document taxud.c.1(2015)630069 — Working paper No 840)

1.  The VAT Committee unanimously agrees that to benefit from the exemptions provided for in
Article 148(a), (c¢) and (d) of the VAT Directive, the condition of being ‘used for navigation
on the high seas’ shall apply to both vessels carrying passengers for reward and vessels used
for the purpose of commercial, industrial and fishing activities but not to vessels for rescue or
assistance at sea or to vessels for inshore fishing.

2.  The VAT Committee almost unanimously agrees that the concept of ‘high seas’ for the
purpose of the VAT Directive must be seen as static and shall cover any part of the sea
outside the territorial waters of any country that is beyond a limit not exceeding 12 nautical
miles, measured from baselines determined in accordance with the International Law of the
Seal.

3. The VAT Committee is of the almost unanimous view that Member States shall be required
to implement safeguards to guarantee that only vessels carrying passengers for reward or used
for the purpose of commercial, industrial or fishing activities which are effectively and
predominantly used for navigation on the high seas benefit from the exemptions provided for
in Article 148(a), (c) and (d) of the VAT Directive.

In that regard, the VAT Committee almost unanimously agrees that Member States cannot
rely only on objective criteria, such as the length or the tonnage of the vessel, in order to
determine that a vessel is effectively and predominantly used for navigation on the high seas,
unless they have been authorised to apply a simplification measure pursuant to the procedure
laid down in Article 394 of the VAT Directive. However, the VAT Committee is of the
almost unanimous view that objective criteria may be used to exclude from the scope of the
exemption vessels that in any case do not meet the conditions required under Article 148(a),
(c) and (d) of the VAT Directive for the exemption to apply.

1 United Nations Convention on the Law of the Sea, signed at Montego Bay on 10 December 1982.
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4. The VAT Committee is of the almost unanimous view that when a vessel carrying
passengers for reward or used for the purpose of commercial, industrial or fishing activities
qualifies as effectively and predominantly used for navigation on the high seas, the
exemptions provided for in Article 148(a), (c) and (d) of the VAT Directive shall apply to all
transactions in respect of that vessel in their entirety, subject however to the other conditions
governing the exemptions being met.

Conversely, if the use of the vessel subsequently changes, so that it is no longer effectively
and predominantly used for navigation on the high seas, the VAT Committee is of the almost
unanimous view that the exemptions provided for in Article 148(a), (c) and (d) of the VAT
Directive shall no longer be applicable to any transactions in respect of that vessel.
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2.1

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Commission

Reference: Article 5

Subject: Application of the VAT Directive when activities are carried out in
the exclusive economic zone adjacent to the territorial sea of a
Member State — follow-up

(Document taxud.c.1(2015)799403 — Working paper No 846)

The VAT Committee by a large majority notes that under the United Nations Convention on
the Law of the Sea, the exclusive economic zone is an area beyond and adjacent to the
territorial sea of a coastal country which shall not extend beyond 200 nautical miles from the
baselines from which the breadth of the territorial sea is measured and comprising the seabed
and subsoil of the submarine areas that extend beyond its territorial sea throughout the natural
prolongation of its land territory to the outer edge of the continental margin, or to a distance
of 200 nautical miles from the baselines from which the breadth of the territorial sea is
measured.

The VAT Committee by a large majority agrees that in respect of the supplies of goods and
services related with activities in the exclusive economic zone on which the coastal Member
State has sovereign rights, such a zone shall be regarded as part of the territory of that
Member State as defined under point (2) of Article 5 of the VAT Directive.

The VAT Committee by a large majority agrees that, in the exclusive economic zone, the
supplies of goods and services related to activities for which the rights of coastal countries are
shared shall be regarded as being supplied outside the territory of the Community as defined
under point (1) of Article 5 of the VAT Directive.
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4.1

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Commission and Italy
References: Article 192a of the VAT Directive

Articles 11 and 53 of the VAT Implementing Regulation
Subject: Clarifications on the concept of fixed establishment

(Document taxud.c.1(2015)2177802 — Working paper No 857)

The VAT Committee unanimously confirms that when a taxable person transfers goods
forming part of his business assets to another Member State for the purposes of his business
(“intra-Community transfer of goods”), the transfer shall be treated as a taxable supply of
goods under Article 17(1) of the VAT Directive in the Member State where the dispatch or
transport begins and as a taxable intra-Community acquisition of goods by the taxable person
himself under Article 21 of the VAT Directive in the Member State where the transport ends.

Consistent with Article 11 of the VAT Implementing Regulation according to which the fact
of having a VAT identification number in a Member State shall not in itself be sufficient to
consider that a taxable person has a fixed establishment in that Member State, the VAT
Committee unanimously agrees that, in the case of intra-Community transfer of goods, the
taxable person shall not, merely as a result of the transfer, be seen as established in the
Member State where the transport ends.

The VAT Committee unanimously agrees that, in the case where goods are transported or
dispatched to a taxable person or a non-taxable legal person who is liable for payment of VAT
on the intra-Community acquisition under Article 200 of the VAT Directive, the mere
existence, in the Member State to which the goods are transported or dispatched, of a fixed
establishment or a warehouse of the supplier shall not of itself imply there being a transfer by
the supplier to his fixed establishment or his warehouse followed by a domestic supply.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.3 Origin: Italy
Reference: Article 135(1)(f)
Subject: Possible qualification of investment advice as negotiation in
securities

(Document taxud.c.1(2015)1916276 — Working paper No 849)

1.  The VAT Committee almost unanimously confirms that for the purposes of Article 135(1)(f)
of the VAT Directive, and in accordance with settled case-law of the Court of Justice of the
European Union (CJEU), the concept of “negotiation” shall be taken to refer to a service
rendered by an intermediary as a distinct act of mediation, whose purpose is to do all that is
necessary in order for two parties to enter into a contract, without the intermediary having any
interest of his own in the terms of the contract.

The VAT Committee almost unanimously agrees that services consisting in the provision of
investment advice in respect of securities shall only be seen as an activity of negotiation if the
activity meets the conditions of being a distinct act of mediation as laid down by the CJEU.

2.  The VAT Committee is of the almost unanimous view that an advisory service concerning
investment in securities, where the provider of the advisory service is not involved in the
negotiation and completion of the contract between the client and the party marketing the
securities, shall not fall within the scope of Article 135(1)(f) of the VAT Directive.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.2  Origin: United Kingdom and Belgium
References: Articles 32, 33 and 34
Subject: Distance selling

(Document taxud.c.1(2015)2158321 — Working paper No 855)

1.  The VAT Committee almost unanimously agrees that, for the purposes of Article 33 of the
VAT Directive, goods shall be considered to have been “dispatched or transported by or on
behalf of the supplier” in any cases where the supplier intervenes directly or indirectly in the
transport or dispatch of the goods.

2. The VAT Committee unanimously agrees that the supplier shall be regarded as having
intervened indirectly in the transport or dispatch of the goods in any of the following cases:

i) where the transport or dispatch of the goods is subcontracted by the supplier to a third
party who delivers the goods to the customer;

i) where the dispatch or transport of the goods is provided by a third party but the supplier
bears totally or partially the responsibility for the delivery of the goods to the customer;

iii)  where the supplier invoices and collects the transport fees from the customer and further
remits them to a third party that will arrange the dispatch or transport of the goods.

The VAT Committee further agrees almost unanimously that in other cases of intervention,
in particular where the supplier actively promotes the delivery services of a third party to the
customer, puts the customer and the third party in contact and provides to the third party the
information needed for the delivery of the goods, he shall likewise be regarded as having
intervened indirectly in the transport or dispatch of the goods.

3. The VAT Committee agrees unanimously that, for the purposes of Article 33 of the VAT
Directive, goods shall not be considered to have been “dispatched or transported by or on
behalf of the supplier” where the customer transports the goods himself.

The VAT Committee agrees almost unanimously that the goods shall also not be considered
to have been “dispatched or transported by or on behalf of the supplier” where the customer
arranges the delivery of the goods with a third person and the supplier does not intervene
directly or indirectly in providing or helping organising the dispatch or transport of those
goods.
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7.  CASE-LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE COURT
OF JUSTICE OF THE EUROPEAN UNION

7.1 Origin: Commission
References: Articles 2(1), 9 and 11
Subject: CJEU Case C-7/13 Skandia America: VAT grouping — the point of

view of the VAT Expert Group
(Document taxud.c.1(2015)4389038 — Working paper No 879)

with account also taken of discussions during the 103™ meeting:

3.1 Origin: Commission
References: Articles 2(1), 9 and 11
Subject: CJEU Case C-7/13 Skandia America: VAT group

(Document taxud.c.1(2015)747072 — Working paper No 845)

1. The VAT Committee by a large majority agrees that in case of a legal person comprising a
main establishment (hereinafter “head office”) and a fixed establishment (hereinafter
“branch”) within different territories, only the entity (head office or branch) physically present
in the territory of a Member State that has introduced the VAT grouping scheme may be
considered to be “established in the territory of that Member State” for the purposes of
Article 11 of the VAT Directive, and thus able to join a VAT group there.

In that respect, a large majority of the VAT Committee is of the view that the branch of a
company with its head office in a third country or another Member State may, independently
of its head office, become a member of a VAT group in the Member State in which the branch
is established. The VAT Committee also agrees at large majority that the head office of a
company with its branch in a third country or another Member State may, independently of its
branch, become a member of a VAT group in the Member State in which the head office is
established.

2.  The VAT Committee by a large majority confirms that by joining a VAT group pursuant to
Article 11 of the VAT Directive, an entity (head office or branch) becomes part of a new
taxable person for VAT purposes — namely the VAT group — irrespective of the legal person
to which it belongs. The large majority of the VAT Committee also confirms that the
treatment of a VAT group as a single taxable person precludes the members of the VAT
group from continuing to operate, within and outside their group, as individual taxable
persons for VAT purposes.
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3.  The VAT Committee, with a large majority, agrees that a supply of goods or services by one
entity to another entity of the same legal person such as “head office to branch”, “branch to
head office” or “branch to branch”, where only one of the entities involved in the transaction
is a member of a VAT group or where the entities are members of separate VAT groups, shall
constitute a taxable transaction for VAT purposes, provided that the conditions laid down in
Article 2(1) of the VAT Directive are met.

In that regard, it is the view of the large majority of the VAT Committee that for such a
transaction to be taxable, it is irrelevant whether the goods or services are supplied from a
third country to a Member State or vice versa, or between two Member States.

4.  The VAT Committee by a large majority agrees that a supply of goods or services between
an entity of a legal person (head office or branch) established in a Member State irrespective
of whether that Member State has introduced a VAT grouping scheme, and a VAT group in
another Member State which includes another entity of the same legal person (branch or head
office) shall constitute a taxable transaction for VAT purposes, provided that the conditions
laid down in Article 2(1) of the VAT Directive are met.

[Replaced by guidelines agreed at the 119" meeting]
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6. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

6.2 Origin: Commission
References: Articles 2(1)(b) and (c), 9, 10, 12, 132, 135(1)(b) and (f), 282 to 292
Subject: VAT treatment of sharing economy

(Document taxud.c.1(2015)4370160 — Working paper No 878)

1.  For the purposes of the present guidelines “sharing economy platforms” shall mean VAT
taxable persons who operate online market places enabling individual users of the platforms
willing to supply goods or services and individual users of the platforms willing to acquire
goods or services to get into contact.

2.  The VAT Committee unanimously agrees that supplies of goods or services made by
individuals to other users through sharing economy platforms for monetary consideration
shall qualify as taxable transactions and be subject to VAT pursuant to Article 2 of the VAT
Directive if the individual in supplying those goods or services carries out an economic
activity qualifying him as a taxable person under Article 9 of the VAT Directive.

3. The VAT Committee almost unanimously agrees that supplies of goods or services made by
individuals to other users through sharing economy platforms in exchange of other goods or
services shall also qualify as taxable transactions pursuant to Article 2 of the VAT Directive if
the individual in supplying those goods or services carries out an economic activity qualifying
him as a taxable person under Article 9 of the VAT Directive.

In order for any such transaction to be subject to VAT under Article 2 of the VAT Directive,
the VAT Committee is of the almost unanimous view that a direct link must be established
between the transaction carried out by the individual and the remuneration in kind received by
him in return. The VAT Committee unanimously recognises that the assessment of whether
such a direct link exists shall be done on a case-by-case basis.

4.  The VAT Committee is of the almost unanimous opinion that services provided by sharing
economy platforms to their users shall constitute taxable transactions and be subject to VAT
pursuant to Article 2 of the VAT Directive provided, however, that their supply is made for
consideration. The VAT Committee unanimously considers that exemptions pursuant to
Article 135(1) of the VAT Directive shall apply where these transactions constitute financial
services falling under that provision.
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6. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

6.1 Origin: Commission
Reference: Article 132(1)(f)
Subject: Scope of the exemption for cost-sharing arrangements: a further
analysis (1)

(Document taxud.c.1(2015)4500631 — Working paper No 883)

with account also taken of discussions during the 104" meeting:

4.5 Origin: Commission
Reference: Article 132(1)(f)
Subject: Scope of the exemption for cost-sharing arrangements: a further
analysis

(Document taxud.c.1(2015)2162037 — Working paper No 856)
Entity acting as a cost-sharing group

1.  The VAT Committee almost unanimously agrees that to qualify as an “independent group of
persons” (hereinafter “cost-sharing group”) for the purposes of Article 132(1)(f) of the VAT
Directive, the cost-sharing group must be an entity consisting of persons intending to share
the costs of services rendered by that group (hereinafter "members” of the cost-sharing

group).

The VAT Committee is also of the almost unanimous view that a cost-sharing group shall be
independent from its members, qualifying as a separate taxable person for VAT purposes
pursuant to Article 9 of the VAT Directive, in order for the exemption under Article 132(1)(f)
of the VAT Directive to apply.

The VAT Committee almost unanimously agrees that a cost-sharing group may be
constituted in any legal form and shall not be required to have legal personality for civil law
purposes, in order for the exemption under Article 132(1)(f) of the VAT Directive to be
available.

The VAT Committee is of the almost unanimous view that in the case of two separate legal
persons, where one of them (hereinafter “parent company”) has a significant participation in
the ownership of the other (hereinafter “subsidiary company”), it shall be possible for the
subsidiary company to act as a cost-sharing group, with one of its members being the parent
company.
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In contrast, the VAT Committee is of the almost unanimous view that in the case of a legal
person comprising a main establishment (hereinafter “head office”) and a fixed establishment
(hereinafter “branch”), it shall not be possible for the head office to act as a cost-sharing
group, with one of its members being the branch, or for the branch to act as a cost-sharing
group having the head office as one of its members.

The VAT Committee is of the almost unanimous view that for the exemption provided for
under Article 132(1)(f) of the VAT Directive to apply, the cost-sharing group must be the
entity supplying the services to its members. Accordingly, the VAT Committee almost
unanimously considers that where services are supplied directly by a member of a cost-
sharing group to another member of that cost-sharing group, the exemption provided under
Article 132(1)(f) of the VAT Directive shall not apply in respect of those services.

The VAT Committee almost unanimously confirms that a cost-sharing group shall not be
entitled to deduct the VAT due in respect of transactions used for the purposes of supplying
services to its members which are exempt pursuant to Article 132(1)(f) of the VAT Directive.

Members of a cost-sharing group

2.  The VAT Committee is of the almost unanimous view that members of a cost-sharing group
may be natural or legal persons in any legal form noting however that legal personality for
civil law purposes shall not be required. The VAT Committee also agrees almost
unanimously that natural persons who are not self-employed may be members of a cost-
sharing group, where those persons carry on a voluntary and unpaid activity which qualifies
as non-taxable for the purposes of Article 132(1)(f) of the VAT Directive.

The VAT Committee almost unanimously confirms that members of a cost-sharing group
may be taxable and non-taxable persons for VAT purposes. The VAT Committee agrees
almost_unanimously that to become a member of a cost-sharing group, the prospective
member must in any event be carrying on an exempt or non-taxable downstream activity,
thereby excluding final consumers from joining any cost-sharing group.

The VAT Committee is of the almost unanimous view that where an entity used as a cost-
sharing group is made up of several shareholders, it shall not be possible to exclude one of
these shareholders as a member of the cost-sharing group from being able to receive exempt
services if the other conditions laid down in Article 132(1)(f) of the VAT Directive are met.
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Services supplied by a cost-sharing group

3. The VAT Committee almost unanimously agrees that the exemption provided for under
Article 132(1)(f) of the VAT Directive shall apply, irrespective of whether the services
supplied by the cost-sharing group are rendered to all of its members, or to only one or some
of them.

The VAT Committee almost unanimously agrees that the exemption provided for under
Article 132(1)(f) of the VAT Directive shall apply, irrespective of whether the services
supplied by the cost-sharing group to its members are identical in nature, or their nature is
different.

The VAT Committee is of the almost unanimous view that where a cost-sharing group also
provides services to third parties which are not members of that group, this shall not in and of
itself prevent the exemption as laid down in Article 132(1)(f) of the VAT Directive from
applying in respect of the services supplied by the group to its members, provided that the
exact share of the joint expenses of each member can be determined and is claimed from that
member. In such given circumstances, the VAT Committee also almost unanimously agrees
that services supplied to third parties shall be taxed in so far as they fall within the scope of
VAT pursuant to Article 2 of the VAT Directive and are not covered by another exemption.

The VAT Committee almost unanimously agrees that the fact that services provided by a
cost-sharing group to one or some of its members may have to be taxed, given that the
conditions for exempting them under Article 132(1)(f) of the VAT Directive are not met, shall
not preclude application of the exemption to the services supplied to other members in regard
to which the conditions are met, provided, however, that the exact share of the joint expenses
of each member can be determined and is claimed from that member.

The VAT Committee is of the almost unanimous view that a cost-sharing group shall benefit
from the exemption provided for under Article 132(1)(f) of the VAT Directive where the
group supplies services obtained from third parties on to the members in its name, provided
that all the conditions laid down in that provision are met, notably that the exact share of the
joint expenses of each member can be determined and is claimed from that member. Under
such circumstances, the VAT Committee almost unanimously confirms that a cost-sharing
group shall not be entitled to deduct the VAT due in respect of the services obtained from
third parties.
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The VAT Committee also agrees almost unanimously that a cost-sharing group shall benefit
from the exemption provided for under Article 132(1)(f) of the VAT Directive where the
services supplied by the group to its members are internally generated, provided that all the
conditions laid down in that provision are met, notably that the exact share of the joint
expenses of each member can be determined and is claimed from that member.

Activities of the members of the cost-sharing group

4.

The VAT Committee almost unanimously agrees that where a supply of services is made to
a member of a cost-sharing group who is a taxable person carrying on both exempt or non-
taxable activities and taxed activities, the cost-sharing group shall only benefit from
exemption, as provided for under Article 132(1)(f) of the VAT Directive, on those services
which are allocated to the exempt or non-taxable activities of that member.

Where the services supplied by a cost-sharing group to a member are allocated fully or in part
to the taxed activities of that member, the VAT Committee is of the almost unanimous view
that the exemption pursuant to Article 132(1)(f) of the VAT Directive shall not apply.
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6. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

6.4 Origin: The Netherlands
References: Article 132(1)(e), 140(a) and (b) and 143(1)(a)
Subject: Interpretation of the terms ‘dental technician’, ‘services by dental

technicians in their professional capacity’ and ‘dental prostheses’
(Document taxud.c.1(2015)4410196 — Working paper No 880)

Dental technicians

1. The VAT Committee is of the almost unanimous view that dental technicians within the
meaning of Article 132(1)(e) of the VAT Directive shall comprise only those taxable persons
who — independent of their legal form — possess the necessary professional qualifications to
carry out essential activities in the field of prosthetic dentistry linked to the typical job
description of a dental technician. The VAT Committee almost unanimously agrees that the
essential activities of prosthetic dentistry shall not exclude activities resulting from
specialisations. The VAT Committee almost unanimously concurs that the work of a dental
technician may encompass — inter alia — the manufacturing of fixed prostheses (including
crowns, bridges and implants), removable prostheses (including dentures and removable
partial dentures), maxillofacial prostheses, and dental devices (e.g. orthodontic appliances and
auxiliaries such as mouthguards).

Facilitation of the burden of proof for international transactions

2. The VAT Committee almost unanimously confirms that the intra-Community acquisition of
dental prostheses or final importation of such goods shall be exempted only subject to
meeting the requirements governing the tax exemption pursuant to Article 132(1)(e) of the
VAT Directive. Notwithstanding the possible practical problems in determining whether the
supplier of those prostheses qualifies as a dentist or dental technician, the VAT Committee is
of the almost unanimous view that Member States shall not be entitled, in an attempt to
alleviate the burden of proof, to apply a presumption according to which it is generally
assumed that prostheses are supplied by dentists or dental technicians. The VAT Committee
almost unanimously agrees that putting in place a presumption of such a general nature shall
not be permitted as it renders the conditions contained in Article 132(1)(e), namely that the
supply must be made by a dentist or a dental technician, inoperative.
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Services by dental technicians in their professional capacity

3. The VAT Committee is of the unanimous view that services supplied by dental technicians in
their professional capacity shall be those which are covered by the typical job description of a
dental technician and, thus, constitute the specific nature of the activities of this profession.
The VAT Committee unanimously confirms that such services may include the
manufacturing of a 3D-scan required for the preparation of dental prostheses.

Dental prostheses

4.  The VAT Committee almost unanimously agrees that the term ‘dental prostheses’ within the
meaning of Article 132(1)(e) of the VAT Directive shall be seen as broad enough to also
include the supply of parts of a dental prosthesis which are typically manufactured by dentists
or dental technicians. According to the almost unanimous view of the VAT Committee it,
however, shall not encompass the supply of dental devices and of material which is used to
manufacture dental prostheses.
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5.1

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission
Reference: Article 9a of the VAT Implementing Regulation
Subject: VAT 2015: Harmonised application of the presumption (follow-up)

(Document taxud.c.1(2016)921938 — Working paper No 895)

The VAT Committee almost unanimously confirms that the rebuttable presumption provided
for in Article 9a of the VAT Implementing Regulation shall apply to all taxable persons
taking part in the supply chain, each of whom shall be deemed to have received and supplied
the electronic (or internet telephone) service.

The VAT Committee almost unanimously acknowledges that when a taxable person
provides services, other than processing of payment in relation to the services covered by
Article 9a of the VAT Implementing Regulation, that taxable person shall be seen as taking
part in the supply within the meaning of this provision unless he is only making his networks
available for carrying the content or/and for processing payment.

The VAT Committee almost unanimously agrees that where all the conditions required in
Article 9a(1) of the VAT Implementing Regulation in order to rebut the presumption provided
for in that provision are fulfilled no further obligations can be imposed on the concerned
taxable person rebutting this presumption.

In order for a taxpayer or a tax authority to determine whether a taxable person is covered by
the presumption provided for in Article 9a of the VAT Implementing Regulation, the VAT
Committee almost unanimously considers that the facts of the supply must be assessed and
the nature of the contractual relations examined.

Where contractual arrangements do not describe in a sufficiently clear manner the way in
which the taxable person takes part in the supply or there is a contradiction between the
contractual arrangements and the economic reality the VAT Committee almost unanimously
confirms that the economic reality shall prevail.

The VAT Committee unanimously agrees that a supplier in the chain cannot, contrary to the
facts and relevant legal requirements, be entitled to decide that he is not taking part in the
supply and that therefore he is not covered by Article 9a of the VAT Implementing
Regulation.
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6. The VAT Committee unanimously agrees that a clause in a contract excluding a taxable
person from a chain of transactions, where this does not reflect economic reality, shall not be
sufficient for that taxable person to be regarded as not having taken part in the supply as
referred to in Article 9a of the VAT Implementing Regulation.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.1 Origin: Commission
References: Articles 2(1), 9 and 135(1)
Subject: VAT treatment of greenhouse gas emission allowances

(Document taxud.c.1(2016)2049491 — Working paper No 901)

The VAT Committee unanimously agrees that the definition of emission allowances, consisting of
any units recognised for compliance with the requirements of Directive 2003/87/EC? (Emissions
Trading Scheme), as financial instruments under the Markets in Financial Instruments Directive?
(MIFID 1) shall have no impact on the VAT treatment of such allowances as already agreeds. In
particular, the VAT Committee is of the unanimous view that such classification for the purposes
of the MIFID II shall not render the provisions laid down in Article 135(1) of the VAT Directive by
which certain financial transactions are exempted from VAT applicable.

1 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme for
greenhouse gas emission allowance trading within the Community (OJ L 275, 25.10.2003, p. 32).

2 Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in financial
instruments (OJ L 173, 12.6.2014, p. 349), see in particular point 15 of Article 4(1), read in conjunction with
point 11 of Section C of Annex I.

3 Guidelines resulting from the 75" meeting of 14 October 2004 — Document TAXUD/1607/05 — 480 (point 4.2) and
the 91 meeting of 10-12 May 2010 — Document D — taxud.c.1(2011)280394 — 678 (point 5.8).

219

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.


http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014L0065&qid=1455619526124&rid=1
http://eur-lex.europa.eu/legal-content/AUTO/?uri=CELEX:32014L0065&qid=1455619526124&rid=1

GUIDELINES RESULTING FROM THE 107™ MEETING of 8 July 2016
DOCUMENT B — taxud.c.1(2016)7297391 - 911 (/1)

6. CASE LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE COURT
OF JUSTICE OF THE EUROPEAN UNION

6.2 Origin: Commission
References: Articles 14(1) and (2)(c), 24(1) and 148(a)
Subject: CJEU Case C-526/13 Fast Bunkering Klaipéda

(Document taxud.c.1(2016)3438314 — Working paper No 907)

Further to the decision of the Court of Justice of the European Union in case C-526/13 Fast
Bunkering Klaipéda, the VAT Committee unanimously considers that insofar as the qualification
of transactions involving goods supplied through intermediaries is concerned, the decision shall be
seen as predicated on the specific facts of the case in question. The VAT Committee therefore
unanimously agrees that this decision must be construed narrowly.

Where goods are being supplied through intermediaries (chain transactions) acting in their own
name, the VAT Committee unanimously agrees that in qualifying each of the transactions involved
consideration must, in addition to Article 14(1) of the VAT Directive, be given to Article 14(2)(c)
according to which the transfer of goods pursuant to a contract under which commission is payable
on purchase or sale shall be regarded as a supply of goods. Where there is a transfer of goods
pursuant to such a contract, the VAT Committee is of the unanimous view that of the two ensuing
transactions, the recipient of the first supply shall be the intermediary acting in his own name.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.2 Origin: Commission
References: Articles 174, 175, 312 to 316, 319 and 322
Subject: Special arrangements for taxable dealers and their supply of works
of art

(Document taxud.c.1(2016)4034805 — Working paper No 903 REV)

The VAT Committee agrees almost unanimously that the purchase price, as defined in point (2) of
Article 312 of the VAT Directive, shall be taken to mean everything which constitutes the
consideration obtained or to be obtained from the taxable dealer by his supplier, including subsidies
directly linked to the transaction, taxes, duties, levies and charges and incidental expenses such as
commission, packaging, transport and insurance costs charged by the supplier to the taxable dealer.

With regard to promotional costs, such as the cost of presentations, repair and maintenance costs,
transport and insurance costs, the cost of management of artistic projects etc., borne by a taxable
dealer in connection with sales of works of art, the VAT Committee agrees almost unanimously
that since they cannot be qualified as incidental expenses linked to the transaction, such costs may
not be included as part of the purchase price. The VAT Committee further concurs almost
unanimously that applying a presumption, as already agreed?, by which the profit margin amounts
to a set percentage of the selling price in situations where a taxable dealer bears promotional costs,
but the purchase price can be determined, shall not be compatible with Article 315 of the VAT
Directive.

The VAT Committee agrees almost unanimously that where a taxable dealer incurs costs in
respect of repair or the like of goods for which the special scheme for second-hand goods, works of
art, collectors’ items and antiques applies and since such costs cannot be attributed to their purchase
price, the taxable dealer shall be entitled to a right of deduction of the input VAT paid or due in
accordance with the normal rules as laid down in Title X of the VAT Directive. The VAT
Committee confirms almost unanimously that this shall also apply in regard to promotional costs
which are related to sales of works of art.

1 Guidelines resulting from the 102" meeting of 30 March 2015 — Document C — 859 —taxud.c.1(2015)3130399.
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4.1

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission

References: Articles 44, 46 and 58 of the VAT Directive
Article 7(3)(t) and (u) of the VAT Implementing Regulation

Subject: VAT 2015: Interaction between electronically supplied services and
intermediation services and initial discussion on the scope of the
concept of intermediation services when taken in a broader context

(Document taxud.c.1(2016)3297911 — Working paper No 906)

The VAT Committee almost unanimously agrees that intermediation services, provided in
the name and on behalf of another person, relating to supplies of services of a tangible nature
as listed under points (t) and (u) of Article 7(3) of the VAT Implementing Regulation, shall
not be covered by those provisions.

The VAT Committee almost unanimously acknowledges that the place of supply of services
qualified as intermediation services provided, in the name and on behalf of another person, to
a non-taxable person shall be the place where the underlying transaction is supplied in
accordance with Article 46 of the VAT Directive.

The VAT Committee almost _unanimously agrees that to qualify as intermediation and
therefore be covered by Article 46 of the VAT Directive, services provided in a digital
environment shall require an active involvement of the intermediary which goes beyond the
automated supply provided with the use of only minimal human intervention (within the
meaning of Article 7(1) of the VAT Implementing Regulation).

In particular, where an individual supply requires non automated, human, distinct reactions on
the side of the supplier, the VAT Committee almost unanimously agrees that the services
shall be seen as requiring active involvement of the intermediary in the transaction.

The VAT Committee almost unanimously considers that the services of online platforms
such as a marketplace, providing only passive automated services, requiring not more than
minimal human intervention (within the meaning of Article 7(1) of the VAT Implementing
Regulation), and allowing two parties to enter into contact with a view of obtaining separate
goods or services, do not fulfil the conditions to be regarded as intermediation services and
therefore shall not be covered by Article 46 of the VAT Directive.
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For example, where a service consists of a supply automatically generated from a computer
via the Internet or another electronic network, in response to specific data input by the
recipient, the VAT Committee almost unanimously confirms that it shall be seen as a passive
automated service.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.1 Origin: Denmark
Reference: Article 132(1)(b) and (c)
Subject: VAT treatment of fertility treatments

(Document taxud.c.1(2017)751354 — Working paper No 916)

1.  The VAT Committee almost unanimously confirms that fertility treatment shall be covered
by the exemption laid down in Article 132(1)(b) and (c) of the VAT Directive when such
treatment is performed to overcome infertility or reduced fertility (confirmed by medical
diagnosis of a medical practitioner). For the application of this exemption, the VAT
Committee almost unanimously agrees that it shall make no difference whether it is the
woman or the man in a heterosexual couple who suffers from infertility or reduced fertility.

2. The VAT Committee almost unanimously agrees that fertility treatment provided to single
women and women living in homosexual couples shall also be covered by the exemption laid
down in Article 132(1)(b) and (c) of the VAT Directive where an issue of infertility or
reduced fertility (confirmed by medical diagnosis of a medical practitioner) arises.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.2 Origin: France
Reference: Article 135(1)(b)
Subject: Possible qualification of advisory services by credit intermediaries as

negotiation of credit
(Document taxud.c.1(2016)6870737 — Working paper No 912)

1.  The VAT Committee unanimously confirms that for the purposes of Article 135(1)(b) of the
VAT Directive, and in accordance with settled case-law of the Court of Justice of the
European Union (CJEU), the concept of “negotiation” shall be taken to refer to a service
rendered by an intermediary as a distinct act of mediation, whose purpose is to do all that is
necessary in order for two parties to enter into a contract, without the intermediary having any
interest of his own in the terms of the contract.

2. The VAT Committee unanimously agrees that services consisting in the provision of
financial advice by a credit intermediary in respect of credits granted by a third party credit
provider to a client (the potential borrower) shall only be seen as an activity of negotiation if
the activity meets the conditions of being a distinct act of mediation as laid down by the
CJEU.

The VAT Committee is of the unanimous view that the supply of an advisory service in
respect of credits, where the provider of the advisory service is not involved in the negotiation
of the credit agreement between the client (borrower) and the credit provider (lender), shall
not fall within the scope of Article 135(1)(b) of the VAT Directive.

Where the supply of such an advisory service is ancillary to a principal supply consisting in
the negotiation of credit exempted under Article 135(1)(b) of the VAT Directive, the VAT
Committee is of the unanimous view that the advisory service shall also fall within the scope
of that provision.
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4, NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS
4.1 Origin: Commission
References: Article 58 and Annex Il of the VAT Directive
Article 7 and Annex | of the VAT Implementing Regulation

Subject: VAT 2015: Scope of the notion of electronically supplied services;
minimal human intervention (second follow-up)

(Document taxud.c.1(2017)1270284 — Working paper No 919)

1.  The VAT Committee almost unanimously agrees that as regards the scope of the definition
of “electronically supplied services” as laid down in Article 7(1) of the VAT Implementing
Regulation:

(@) the independent activity of a third person/party, to which the service being analysed
relates, shall be irrelevant for the assessment of what is “minimal human intervention”;

(b) the activity of staff of the supplier of services, performed independently from any
individual request to provide a particular service made by a customer, shall be seen as
falling within the limits of “minimal human intervention”.

2.  The VAT Committee unanimously agrees that where the human activity on the side of the

supplier focuses on generic, non-specific adjustments to the system environment and not on
individual requests made by customers, such activity shall be seen as not trespassing the
“minimal human intervention” requirement included in the definition of electronically
supplied services.

Therefore, the VAT Committee unanimously confirms that work of staff of a company
providing online services on a system through which the services are delivered with a view to
its constant update, customisation or improvement, shall be seen as falling within the limits of
“minimal human intervention” where the work does not target individual requests of
customers but refers to generic, non-specific changes of the system environment as such.
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The VAT Committee also agrees unanimously that staff of a company running the system in
real time with a view to preventing the system from breaking down as a result of actions taken
by customers requesting the provision of a service, shall be seen as acting within the limits of
“minimal human intervention”.

It is thus the unanimous view of the VAT Committee that the above kinds of arrangements
shall be seen as an activity of the supplier comparable to the initial setting up of the system
needed for the supply, its regular maintenance and repairs?.

3. The VAT Committee unanimously recognises that for the assessment of the scope of the
definition of electronically supplied services, account shall be taken of possible abusive
practices aimed at circumventing the rules on the place of supply of services for VAT
purposes.

4.  The VAT Committee unanimously confirms that the assessment of whether
bundled/composite services, when they also include electronically supplied services, qualify
as a single supply or multiple supplies must be done on a case-by-case basis taking into
account the criteria set by the Court of Justice of the European Union. When carrying out that
assessment, the VAT Committee unanimously agrees that all the circumstances of the
composite supply must be taken into consideration.

5.  The VAT Committee unanimously agrees that in situations where one and the same supplier
offers several different packages (i.e. supplies of services each containing certain different
elements distinguishing one supply from the other) for the customer, each package has to be
assessed separately for VAT purposes.

Where within the package the supplier is obliged to provide feedback by a staff member to the
customer, even if this option is not used in practice by the customer, the VAT Committee
almost unanimously acknowledges that such a supply shall be seen as involving more than
just “minimal human intervention”.

6. The VAT Committee unanimously agrees that services shall qualify as electronically
supplied where:

(i)  such services are as a rule fully automated, and

(it) at the same time within the system, via which these services are supplied, there is the
possibility, in exceptional individual cases involving particular, more complex
problems, for the programmes running that system to direct the customer to a staff
member for resolution of those problems.

1 Guidelines resulting from the 102" meeting of 30 March 2015 — Document D — taxud.c.1(2015)4128689 — 862480
(point 3).
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In essence, the VAT Committee almost unanimously considers that such exceptional
interventions must be seen as activities assuring the smooth running of the system as such,
and therefore not exceeding the “minimal human intervention” requirement included in the
definition of electronically supplied services.

7. The VAT Committee unanimously agrees that the following shall be covered by the
definition of electronically supplied services:

(@)

(b)

(©)

(d)

(€)

(f)

(9)

(h)

online access (time-limited or not) to template documents and software, without support
by a staff member from the supplier, providing the customer with the tools allowing him
to draft his own bespoke versions of required documents (letters, contracts, etc.);

online supply of legal contract templates which are customised to purchasers’ needs in
an automated manner following data input by the purchaser;

digitised products (for example publications, programmes, design patterns and guidance
on how to use them, etc.) supplied in an automated manner;

online access to portals providing a platform for virtual debates between its members;

online access to Internet platforms with automatic search and filter functions and no
additional support by a staff member of the supplier;

online access to platforms providing a contact place for the supplier of goods or services
and their customers and for peer-to-peer interaction (i.e. with no commercial purpose)
where the service provided by the platform itself is automated and may include the
organisation of payment arrangements;

online access to securities-trading platforms allowing investors to purchase and/or sell
securities where running of the platform involves monitoring of trade and the possibility
of intervening in a transaction but the platform provider only ensures the smooth
running of the platform and does not provide investment advice to clients by a staff
member;

remote monitoring of patients’ medical condition in real-time (e.g. glucose or blood
pressure readings) through the use of technological devices, which transmit the relevant
health information or reading to the service provider’s system which analyses it and
generates an alert or notification to the patient;
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(i)

)

(k)

0]

remote maintenance of computer systems, such as system health-checks, maintenance
tasks and fixes which are run by the supplier’s system in an automated manner, for
example, at pre-determined intervals or pursuant to an electronic request by the
customer;

online access to gambling platforms which enable players to play Random Number
Generator games, whether against the “house” (such as casino-type games) or against
other players (e.g. poker) where the players are geographically remote from one
another, and where the entire process is automated and the service provider’s staff
cannot impact on the transaction nor intervene in the process;

online access to bingo games with numbers generated by the system or to streamed
conventional bingo games where players make their selection during the game by using
the electronic system and winners are identified automatically;

online access to horoscope/astrology platforms which generate insights, predictions or
advice from a pre-populated database, in response to details inserted by the customer
(e.g. the date of birth).

8.  The VAT Committee almost unanimously agrees that the following shall be covered by the
definition of electronically supplied services:

(@)

(b)
(©)

online access to seminars where only passive participation (no possibility of interacting
with the provider of the seminar) is possible;

online access to previously recorded seminars, events, etc.;

online access to learning materials, courses, programmes, etc. where students have no
possibility of interacting with a teacher.

9. The VAT Committee unanimously agrees that the following shall not be covered by the
definition of electronically supplied services:

(@)

online supply of legal contract templates which are customised to the purchasers’ needs
where the service comprises a review of the contract for accuracy by staff acting for the
supplier prior to delivering it to the customer, even if the final draft is delivered to the
customer electronically;
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10.

(b)

(©)

(d)

(€)

remote monitoring of patients’ medical condition in real-time (e.g. glucose or blood
pressure readings) through the use of technological devices which transmit the relevant
health information or reading to the service provider’s system, where medical
professionals are involved in the analysis of the information or readings;

remote maintenance of computer systems, when health-checks, maintenance tasks and
fixes, even if requested and supplied electronically, are run by staff who access the
customer’s system Via remote desktops (i.e. non-automated);

“Live Casino” services where players interact with a physical croupier so that the
croupier responds to instructions received from the player, and the Internet is merely a
means of streaming the live feed of the casino table to the player and a tool for
communication between the croupier and the player;

online access to horoscope/astrology platforms which generate insights, predictions or
advice, where customers’ information/requests received by the platform are analysed
and processed by staff who generate a response (i.e. non-automated).

The VAT Committee almost unanimously agrees that the following shall not be covered by
the definition of electronically supplied services:

(a)

(b)

(©)

(d)

online access (time-limited or not) to template documents and software providing the
customer with the tools allowing him to draft his own bespoke versions of required
documents accompanied by the possibility to have support by a staff member of the
supplier;

digitised products (for example publications, programmes, design patterns and guidance
on how to use them, etc.) where each product supplied is sent to the customer
individually, in a non-automated manner by the supplier and/or meeting the individual
request of the customer;

online access to seminars where there is a possibility to interact with the provider of the
seminar, for example asking questions, receiving feedback, etc.;

online access to learning materials, courses, programmes and similar where students

have the possibility (regardless whether it is used or not) to interact with the teacher via
e-mail, telephone, video conference, etc.;
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(e) online access to Internet platforms with automatic search and filter functions and the
possibility of additional support by a staff member of the supplier (for example
assessment and advice on the search results);

(F)  online access to securities-trading platforms allowing investors to purchase and/or sell
securities where running of the platform involves monitoring of trade and the possibility
of intervening in a transaction with a view to providing an individual investment advice
to clients by the platform provider.
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5.

5.3

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Commission

References: Articles 2(1)(c) and 135(1)(b) and (d)

Subject: VAT treatment of transactions involving non-performing loans
(NPLs)

(Document taxud.c.1(2017)829746 — Working paper No 917)

Where a person (hereinafter the “transferor”) holding a non-performing loan (hereinafter
“NPL”) transfers that NPL without retaining management of the loan to another person
(hereinafter the “transferee”) who assumes the risk of the debt not being paid, and the
transferor in return receives a payment below face value, the VAT Committee almost
unanimously agrees that such a transfer shall constitute a taxable supply of services in
accordance with Article 2(1)(c) of the VAT Directive.

In that regard, the VAT Committee almost unanimously agrees that a transaction consisting
in the transfer of a NPL shall qualify as assignment of intangible property in accordance with
Article 25(a) of the VAT Directive.

The VAT Committee further almost unanimously agrees that such a supply shall be exempt
in accordance with Article 135(1)(d) of the VAT Directive because of it being a transaction
concerning debt.

The VAT Committee almost unanimously confirms, in accordance with settled case-law of
the Court of Justice of the European Union (CJEU), that the transfer of an NPL at a price
below face value, where the difference between the face value of the NPL and the actual price
paid reflects the actual economic value of the debt at the time of its assignment and therefore
makes up no consideration for the transferee, shall not constitute a taxable supply of services
by the transferee to the transferor consisting in assuming the risk of the debt not being paid.

The VAT Committee almost unanimously acknowledges that in such circumstances, the
transferor of the NPL shall still be considered to have made a taxable supply exempted in
accordance with Article 135(1)(d) of the VAT Directive, as set out in point 1.
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3. The VAT Committee almost unanimously confirms, in accordance with settled case-law of
the CJEU, that the transfer of an NPL at a price below face value, where the difference
between the face value of the NPL and the actual price paid does not reflect the actual
economic value of the debt at the time of its assignment but makes up consideration for the
transferee, shall constitute a taxable supply of services by the transferee to the transferor
consisting in assuming the risk of the debt not being paid.

The VAT Committee further almost unanimously confirms that such a supply may not be
exempted in accordance with Article 135(1)(d) of the VAT Directive because of it being debt
collection.

The VAT Committee almost unanimously acknowledges that in such circumstances, the
transferor of the NPL shall still be considered to have made a taxable supply exempted in
accordance with Article 135(1)(d) of the VAT Directive, as set out point 1.

4.  The VAT Committee almost unanimously agrees that whether the difference between the
face value of the NPL and the actual price paid reflects the actual economic value of the loan
at the time of its assignment must be assessed on a case-by-case basis.

5.  The VAT Committee almost unanimously confirms that NPL servicing services provided by
a person other than the person granting the credit consisting of the management of the loan
may not be exempted in accordance with Article 135(1)(b) of the VAT Directive.

The VAT Committee almost unanimously agrees that NPL servicing services consisting of
the management of the loan and possibly involving multiple activities whose essential aim is
the recovery and collection of debt, shall constitute a taxable supply of services qualifying as
debt collection and therefore be excluded from the exemption laid down in Article 135(1)(d)
of the VAT Directive.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.4 Origin: Commission
References: Articles 24 and 135(1)(b) and (d)
Subject: VAT treatment of cash pooling services

(Document taxud.c.1(2017)5897072 — Working paper No 931)

1. In the case of a cash pooling agreement involving actual transfers of funds between its
participants, the VAT Committee almost unanimously agrees that in accordance with settled
case-law of the Court of Justice of the European Union (CJEU) a cash pooling participant in a
credit position transferring funds to the consolidated account and receiving remuneration in
the form of interest shall be regarded as carrying out an economic activity with the meaning
of Article 9(1) of the VAT Directive. The VAT Committee almost unanimously confirms
that such an activity shall qualify as a taxable supply of services in accordance with
Article 2(1)(c) of the VAT Directive.

The VAT Committee further almost unanimously agrees that such a supply of services shall
be exempted in accordance with Article 135(1)(b) of the VAT Directive because of it being a
transaction concerning credit.

2.  The VAT Committee unanimously agrees that the activities performed by the pool leader of
a cash pooling agreement such as that described above, which typically consist in managing
the financial liquidity of the group, maintaining the consolidated account, monitoring and
analysing the status of participants’ liabilities and receivables, and representing participants
before the bank, taking over participants’ receivables towards the bank and the bank’s
receivables towards participants, as well as accruing interest and transferring it to other
participants or charging them interest shall be regarded as economic activities within the
meaning of Article 9(1) of the VAT Directive. The VAT Committee unanimously agrees
that, where the pool leader in return for those activities receives remuneration in the form of
an administrative fee or a commission, such activities shall qualify as a taxable supply of
services in accordance with Article 2(1)(c) of the VAT Directive.

The VAT Committee further unanimously agrees that any such supply shall be exempt in
accordance with Article 135(1)(d) of the VAT Directive on the grounds of being a supply of
services concerning deposit and current accounts.
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5.

5.5

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Commission, the Netherlands and Denmark

Reference: Article 135(1)(g)

Subject: Scope of the exemption for the management of special investment
funds

(Document taxud.c.1(2017)6168695 — Working paper No 936)

Activity of management

1.

The VAT Committee almost unanimously confirms that in accordance with settled case-law
of the Court of Justice of the European Union (CJEU), services consisting in the provision of
investment advice by a taxable person (“advisory company”) to a taxable person managing a
special investment fund (“management company”) shall be exempt on the basis of
Article 135(1)(g) of the VAT Directive, provided that such advisory services form a distinct
whole and are specific to and essential for, the management of such special investment funds.
Subject to a case-by-case assessment to substantiate that this condition is met, the VAT
Committee further confirms almost unanimously that advisory services which consist in
giving recommendations to purchase and sell assets shall qualify for the exemption, in line
with settled case-law of the CJEU.

Qualification as a special investment fund

2.

The VAT Committee almost unanimously agrees that not all investment funds may qualify
as special investment funds for the purposes of Article 135(1)(g) of the VAT Directive.

The VAT Committee almost unanimously confirms that in accordance with settled case-law
of the CJEU, funds which constitute Undertakings for Collective Investment in Transferable
Securities (“UCITS”) within the meaning of Directive 2009/65/EC as amended! (“UCITS
Directive”) qualify as special investment funds for the purposes of Article 135(1)(g) of the
VAT Directive and that in consequence, management services provided in respect of any
UCITS shall be exempted in accordance with that provision.

1

Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of laws,
regulations and administrative provisions relating to undertakings for collective investment in transferable
securities (UCITS) (OJ L 302, 17.11.2009, p. 32).
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The VAT Committee almost unanimously confirms that in accordance with settled case-law
of the CJEU, even if a fund does not qualify as a UCITS within the meaning of the UCITS
Directive, any such fund may still qualify as a special investment fund for the purposes of
Article 135(1)(g) of the VAT Directive if it displays characteristics identical to those of an
UCITS and thus carries out the same transactions or, at least displays features that are
sufficiently comparable for it to be in competition with such undertakings.

In this regard, the VAT Committee by a large majority agrees, based on case-law of the
CJEU that for any such fund to be considered to be displaying features that are sufficiently
comparable to a UCITS, all of the following conditions shall be met:

a)  the fund must be a collective investment;
b)  the fund must operate on the principle of risk-spreading;

c) the return on the investment must depend on the performance of the investments, and
the holders must bear the risk connected with the fund,

d) the fund must be subject to State supervision;

e) the fund must be subject to the same conditions of competition and appeal to the same
circle of investors as UCITS.

Alternative Investment Funds

5.

As regards Alternative Investment Funds (“AIFs”), which is a broad category including funds
such as hedge funds, private equity funds, European Venture Capital funds (“EuVECAs”),
European Social Entrepreneurship Funds (“EuSEFs”), European Long-Term Investment
Funds (“ELTIFs”), and any other fund not qualifying as an UCITS within the meaning of the
UCITS Directive, the VAT Committee by a large majority agrees that an AlF shall qualify
as a special investment fund only if it meets all the conditions set out in point 4. Whether
AlFs qualify as special investment funds must be determined on a case-by-case basis.

In particular, the VAT Committee is of the large majority view that where an AIF can be
seen as not targeting the same circle of investors as UCITS because of the characteristics of
its investment portfolio or because of the conditions under which the investors are allowed to
participate in that fund, such an AIF shall not qualify as a special investment fund.
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Pension funds

6. The VAT Committee almost unanimously confirms that in accordance with settled case-law
of the CJEU pension funds which fall within the scope of the UCITS Directive qualify as
special investment funds for the purposes of Article 135(1)(g) of the VAT Directive, as set
out in point 3.

7. The VAT Committee also almost unanimously confirms in accordance with settled case-law
of the CJEU that where a pension fund does not fall within the scope of the UCITS Directive,
the pension fund may still qualify as a special investment fund for the purposes of
Avrticle 135(1)(g) of the VAT Directive, as set out in point 4.

The VAT Committee almost unanimously agrees that regardless of how it is classified for
regulatory purposes such a pension fund shall qualify as a special investment fund only if it
meets all the conditions set out in point 4. Whether pension funds qualify as special
investment funds must be determined on a case-by-case basis.

In particular, the VAT Committee almost _unanimously confirms that, in accordance with
settled case-law of the CJEU, only pension funds where the investors themselves bear the risk
connected with the pension fund (as opposed to that risk being borne by someone other than
the investor) may be seen as sufficiently comparable to UCITS and, therefore, qualify as
special investment funds for the purposes of Article 135(1)(g) of the VAT Directive.

The VAT Committee almost unanimously confirms that in accordance with settled case-law
of the CJEU, defined-contribution pension funds (“DC pension funds”), where the
contribution to be made to the pension fund is defined, but the retirement benefit to be
received depends on the performance of the investment (the risk thus being borne by the
investor), shall be seen as sufficiently comparable to UCITS and, therefore, qualify as special
investment funds for the purposes of Article 135(1)(g) of the VAT Directive.

Furthermore, the VAT Committee almost _unanimously confirms that in accordance with
settled case-law of the CJEU, defined-benefit pension funds (“DB pension funds”), where the
retirement benefit to be received by the investor is defined regardless of the contributions to
be made to the fund (the risk thus not being borne by the investor), may not be seen as
sufficiently comparable to UCITS and, therefore, they shall not qualify as special investment
funds for the purposes of Article 135(1)(g) of the VAT Directive.
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The VAT Committee is of the almost unanimous view that for hybrid pension funds
containing elements of both DC and DB pension funds to be seen as sufficiently comparable
to UCITS and, therefore, qualify as special investment funds for the purposes of
Article 135(1)(g) of the VAT Directive, it must be required that the investors bear themselves
a substantial part of the risk connected with the pension fund.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.3 Origin: Romania
References: Articles 44 and 47
Subject: VAT treatment of services in relation to waterways

(Document taxud.c.1(2017)6116515 — Working paper No 932)

The VAT Committee almost unanimously confirms that services connected with immovable
property, as referred to in Article 47 of the VAT Directive, shall include services consisting of
making available the navigational infrastructure of waterways for which a transit fee is charged
(“transit services”), and the use of the port infrastructure of waterways for which an infrastructure
usage fee is charged (“port services”).
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6.

6.1

CASE LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE COURT
OF JUSTICE OF THE EUROPEAN UNION

Origin: Denmark
References: Articles 14(1) and (2)(c), 24(1) and 148(a)
Subject: CJEU Case C-526/13 Fast Bunkering Klaipéda — follow-up

(Document taxud.c.1(2017) 6158402 — Working paper No 934)

The VAT Committee almost unanimously confirms that:

a)

b)

c)

the VAT exemption laid down in Article 148(a) of the VAT Directive shall as a rule be
applicable only to the supplies made directly to the operator of a vessel meeting the conditions
laid down in the provision, who uses the goods for the fuelling and provisioning of the vessel;
supplies made to intermediaries acting in their own name shall therefore be excluded from the
exemption;

where it is proven that the transfer of the ownership of the goods under the applicable national
law by a taxable person to the intermediary takes place no earlier than the time at which the
operator of the vessel becomes entitled to dispose of those goods as owner, the supply by that
taxable person shall be regarded as having been made directly to the operator of the vessel.

The VAT Committee almost_unanimously confirms that in the particular situation referred to
under point ¢) the intermediary, for VAT purposes, neither acquires nor supplies goods for the
fuelling and provisioning of the vessel but he must instead be regarded as having supplied services
in accordance with Article 24(1) of the VAT Directive.
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4.

4.3

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Romania

References: Articles 2(1)(c) and 135(1)(b) and (c)

Subject: VAT treatment of certain services provided in relation to syndicated
loans

(Document taxud.c.1(2018)1589480 — Working paper No 941)

Where a loan granted by a group of syndicated banks (hereinafter “syndicated loan”) to a
borrower is being managed as a whole by only one of the syndicated banks (hereinafter
“credit agent”) in exchange for consideration paid by the borrower, the VAT Committee
almost unanimously agrees that the service consisting of the management of the syndicated
loan shall constitute a single supply for VAT purposes.

In particular, the VAT Committee is of the almost unanimous opinion that the credit agent
shall not be seen in such circumstances as supplying two separate services (consisting of the
management of the part of the syndicated loan granted by the credit agent himself and of that
granted by the other syndicated banks), given that such activities are so closely linked that
they form, objectively, a single, indivisible economic supply which it would be artificial to
split.

The VAT Committee almost unanimously agrees that the service consisting of the
management of the syndicated loan provided by the credit agent shall constitute a supply of
services subject to VAT under Article 2(1)(c) of the VAT Directive, regardless of whether the
beneficiary of the service is the borrower, the syndicated banks, or both.

The VAT Committee further almost unanimously agrees that such a supply shall be exempt
in accordance with Article 135(1)(b) of the VAT Directive because it qualifies as
management of credit by the person granting it, given that the credit agent is one of the
creditors of the loan (the syndicated banks).

Where credit guarantees have been provided in respect of a syndicated loan, and such
guarantees are being managed as a whole by only one of the syndicated banks (hereinafter
“guarantees agent”) in exchange for consideration paid by the borrower, the VAT Committee
almost_unanimously agrees that the service consisting of the management of the credit
guarantees shall constitute a single supply for VAT purposes.
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The VAT Committee almost unanimously agrees that the service consisting of the
management of credit guarantees provided by the guarantees agent shall constitute a supply of
services subject to VAT under Article 2(1)(c) of the VAT Directive, regardless of whether the
beneficiary of the service is the borrower, the syndicated banks, or both.

The VAT Committee further almost unanimously agrees that such a supply shall be exempt
in accordance with Article 135(1)(c) of the VAT Directive because it qualifies as management
of credit guarantees by the person granting the credit, given that the guarantees agent is one of
the creditors of the loan (the syndicated banks).
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.5 Origin: Estonia
References: (...)

Article 18 of the VAT Implementing Regulation
Subject: (...)

The significance of the VAT identification number
(Document taxud.c.1(2018)1735106 — Working paper No 947)

1.  The VAT Committee unanimously recognises that, taking Article 9(1) of the VAT Directive
into account, the holding of a VAT identification number is not a prerequisite to become a
taxable person and therefore the absence of such a number may not automatically be taken to
mean that a person does not have the status of a taxable person.

At the same time, the VAT Committee unanimously confirms that for the purposes of a
customer providing proof of his status as a taxable person, the VAT identification number of
that customer must be seen as a very important piece of evidence for the supplier.

The VAT Committee unanimously acknowledges that Article 18 of the VAT Implementing
Regulation provides elements on which the supplier can base himself in the context of making
sufficient efforts to verify the status of his customer as a taxable person or as a non-taxable
person.

2. The VAT Committee unanimously underlines that in accordance with the second

subparagraph of Article 18(2) of the VAT Implementing Regulation, the supplier of
telecommunications, broadcasting or electronically supplied services can treat the customer as
a non-taxable person when that customer does not provide his VAT identification number and
can do so without any additional checks.

At the same time, the VAT Committee unanimously acknowledges that the supplier is not
obliged to treat a customer who did not provide his VAT identification number as a non-
taxable person.

In the latter case, whilst not addressed in the VAT Implementing Regulation, the VAT
Committee almost unanimously agrees that the burden of proof is on the supplier and — in
order to avoid liability — he must hold sufficient information to substantiate the status of his
customer being a taxable person.
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3.

The VAT Committee almost unanimously agrees that where the supplier of
telecommunications, broadcasting or electronically supplied services wants to treat the
customer who did not provide his VAT identification number as a taxable person, he has to
have strong indications showing that the customer is a taxable person.

It is the almost unanimous view of the VAT Committee that these indications need to be of a
material and not purely formal nature — a mere clause in a contract existing between the
supplier and the customer shall therefore not be sufficient. In case of contradiction between
contractual arrangements and the economic reality, the VAT Committee almost unanimously
agrees that the latter shall prevail.

The VAT Committee almost unanimously agrees that in order to be seen to be acting in good
faith, the supplier of telecommunications, broadcasting or electronically supplied services
assessing the status of the customer must collect evidence from the customer and perform
appropriate checks within the range of his possibilities.

Where because of the lack of cooperation of a customer, the supplier does not have sufficient
evidence of the status of that customer and this is relevant from the point of who is liable for
VAT, it is the almost unanimous view of the VAT Committee that to be seen as having acted
in good faith the supplier must charge the tax.

The VAT Committee almost unanimously concurs that any corrections should be possible
only after proper cooperation of the customer in providing sufficient evidence.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.3 Origin: Estonia
References: Articles 44, 45, 46, 48 and 58 of the VAT Directive
(...)
Subject: Services provided by an electronic platform connecting for

remuneration, by means of a smartphone application, a driver using
his own vehicle with persons who wish to make urban journeys

(...)
(Document taxud.c.1(2018)1735106 — Working paper No 947)

With account also taken of discussions during the 110" meeting on the same document (agenda
point 4.5).

1.  The VAT Committee almost unanimously recognises that activities performed by electronic
platforms cover a very wide range of business models which are constantly being modified
and adapted taking into account changing expectations of the customers, improving technical
possibilities available and economic constraints/challenges present in the global economy of
today.

Therefore, the VAT Committee almost unanimously acknowledges that taking into account
those numerous variables, at present it is not possible to provide one single solution on how to
treat electronic platforms’ activities from the point of view of VAT.

The VAT Committee almost unanimously believes that in order to be able to assess what
type of economic activity is performed by an electronic platform, for the purposes of
determining its proper VAT treatment, the main characteristics of that activity have to be
identified and assessed.

2.  The VAT Committee almost unanimously confirms that where the electronic platform puts
in contact a customer wanting to receive a specific service not being electronically supplied
and the person ready to materially/actually perform the service in question, it is necessary to
assess what are the contractual and factual relationships between all three parties (the
electronic platform and the person materially/actually performing the service, the electronic
platform and the customer and the person materially/actually performing the service and the
customer).
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The VAT Committee almost unanimously agrees that where the person, materially/ actually
performing a specific service not being electronically supplied, is dependent upon the
electronic platform in such a way that, looking at the conditions under which he works, that
person is to be seen as an employee of the platform, then the service supplied to the customer
must be qualified in accordance with the primary expectations of the customer, i.e. the kind of
non-electronically supplied service the customer wants to receive.

3. The VAT Committee almost unanimously acknowledges that where the electronic platform
takes part in a supply of a service, acting in its own name but on behalf of another person who
is materially/actually performing the service, the platform shall be deemed, in accordance
with Article 28 of the VAT Directive, as having received and supplied the service in question
itself.

It is the almost unanimous view of the VAT Committee that where the electronic platform
assumes before the customer the legal responsibility of the correct functioning and supply of
the service materially/actually performed by another person, then Article 28 of the VAT
Directive shall apply.

4.  The VAT Committee is of the almost unanimous view that the electronic platform shall be
seen as supplying to the customer the service requested by him when all of the following
conditions are met:

1) the platform exerts control over all the relevant aspects needed in order to be able to
provide the service in question (conditions under which the supply is made such as
safety measures, technical requirements or formal obligations to perform the activity,
economic incentives to provide the service at a given time and place and the price paid
by the customer);

2) the average customer perceives the platform (and not the person materially/actually
performing the service) as the supplier of the service;

3) the service, not being electronically supplied by the person materially/actually
performing it, cannot be provided under the same conditions without the involvement of
the platform.

5.  The VAT Committee almost unanimously agrees that if the service received by the customer
is provided under the conditions set out in point 4 above, it shall be seen as a single supply
which cannot be divided into two separate supplies (that is an electronically supplied service
and another service).
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The VAT Committee almost unanimously underlines that the service provided by the
electronic platform to the customer, under the conditions set out in point 4 above, shall be
seen as falling outside the scope of electronically supplied services as defined in Article 7(1)
of the VAT Implementing Regulation.

6. The VAT Committee almost unanimously agrees that the conditions, set out in point 4
above, under which the service is being provided to the customer extend beyond those
governing services of intermediation which are performed in the name and on the behalf of
another person. In other words, the involvement of the electronic platform under the
conditions indicated in point4 is not limited nor primarily linked to the service of
intermediation.
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5.

5.2

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Germany

Reference: Article 2(1)(c)

Subject: Conditions for there being a taxable transaction when Internet
services are provided in exchange of user data

(Document taxud.c.1(2018)6248826 — Working paper No 958)

When, to be able as a user to accede IT services offered by a taxable person without a
monetary consideration, an individual grants permission for that taxable person to use his
personal data, the VAT Committee unanimously agrees that the provision of data by that
individual does not constitute an economic activity and therefore is not a taxable supply of
services, unless for that activity the individual uses human or material resources similar to
those of a producer, trader or a person supplying services within the meaning of the second
subparagraph of Article 9(1) of the VAT Directive.

When a taxable person provides IT services without requesting monetary consideration to a
user of the Internet in exchange for that user’s permission to use his personal data, the VAT
Committee unanimously agrees that the provision of those IT services does not constitute a
taxable transaction for VAT purposes as long as those services are offered under the same
conditions to all users of the Internet, irrespective of the quantity and quality of the personal
data they provide individually, in such a way that no direct link can be established between
the IT services provided and the consideration in the form of personal data received.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.1 Origin: Poland
References: Articles 25 and 28
Subject: VAT treatment of organisations collectively managing copyright and

related rights
(Document taxud.c.1(2018)1700859 — Working paper No 943)

1. The VAT Committee almost unanimously notes that the main functions of a collective
management organisation of copyright and related rights (hereinafter “CMQO”) are:

(i) the collection of fees, on behalf of holders of reproduction rights, as fair compensation
for harm arising from any non-authorised reproduction of their protected works (i.e.
private copying fees), and

(it)  the granting of licences on the exploitation of rights it manages on behalf of holders of
reproduction rights and the collection of the corresponding revenue (royalties).

Status of taxable person

The VAT Committee unanimously agrees that, according to Article 9(1) of the VAT
Directive, and in light of Articles 25 and 59(a), CMOs shall be regarded as carrying out an
economic activity consisting in the supply of services, irrespective of whether the organisation
operates for profit or not for profit, in a competitive or monopoly system.

Transactions for consideration

The VAT Committee unanimously agrees that the charges paid by right holders to the CMO
(through the amounts retained by it) shall constitute the remuneration for services supplied by
the CMO to those right holders, both with reference to the collection of fees not linked to the
economic exploitation of copyrighted work (i.e. private copying fees), and the collection of
revenue from the granting of licences (royalties).

Leqgal relationship

By joining a CMO, the holders of reproduction rights provide personal details and declare the
works that they have created, all of which form part of what is known as the “repertoire” that
the CMO has to manage. Acknowledging that a CMO, whether or not statutory-regulated,
may not carry out its activity without identification of the right holders and their copyrighted
work, the VAT Committee unanimously agrees that such identification shall be seen
substantially as the connection between the CMO and the right holders.
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In light of the above, the VAT Committee unanimously agrees that the charges paid by the
right holders (through the amounts retained by the CMO) are the consideration for the
services supplied by the CMO to the right holders and shall be subject to VAT.

2. The VAT Committee unanimously agrees that the CMO, by levying a fee for private
copying, even though acting in its own name and on behalf of right holders, may not be seen
to fall under Article 28 of the VAT Directive, given that the fee is not linked to the existence
under the VAT Directive of a supply of services between a right holder and the person who
has to pay this fee. The VAT Committee therefore unanimously agrees that VAT must be
charged only on the proportion of the fee retained as remuneration for the service supplied by
the CMO to the right holder.

On the contrary, in the case of royalties, which are payments made by licensees in return of a
permission to use copyrighted work, the VAT Committee almost unanimously agrees that
the CMO must be seen as taking part in a supply of services involving third parties by
granting such permission and collecting the corresponding revenue on behalf of the right
holders. Therefore, if in doing so the CMO is also acting in its own name, as provided for in
Article 28 of the VAT Directive, the VAT Committee almost unanimously agrees that:

(@ the CMO must issue an invoice to licensees and charge VAT on the whole amount of
revenues it collects (as it is deemed to have supplied the services concerned acting as a
principal);

(b) the right holder, when acting as a taxable person, must issue an invoice to the CMO for
the amount of revenues received after deduction of expenses incurred (i.e. charges
retained as remuneration by the CMO).

3. Finally, the VAT Committee unanimously confirms that, in view of the judgment of the
CJEU in case C-37/16, SAWP, holders of reproduction rights may not be seen as making a
supply of services, within the meaning of the VAT Directive, to producers and importers of
blank media and of recording and reproduction devices on which CMOQOs, acting on behalf of
those right holders but in their own name, levy fees upon sale.

Further to that, the VAT Committee unanimously agrees that, as regards the subsequent sale
of reproduction devices made by the importer or manufacturer to its customers, the fee due for
private copying must be included in the taxable amount of that subsequent sale, as it forms
part of the costs incurred by the importer or manufacturer in accordance with Articles 73, 78
and 86 of the VAT Directive.

250

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 112™ MEETING of 12 April 2019

DOCUMENT A — taxud.c.1(2019)8721302 — 980 (/1)

5. CASE LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE COURT
OF JUSTICE OF THE EUROPEAN UNION

5.3 Origin: Denmark
Reference: Article 146(1)(e) ot the VAT Directive
Subject: Case C-288/16 ‘L.C’ IK
(Document taxud.c.1(2019)1739230 — Working paper No 963)

1. Further to the decision of the Court of Justice of the European Union in case C-288/16 ‘L.C’
IK, the VAT Committee, at large_ majority, agrees that the words “directly connected” in
Avrticle 146(1)(e) of the VAT Directive are to be interpreted as meaning that the transport or
ancillary services must be provided directly to the consignor or the consignee of the goods.

2.  Therefore, the VAT Committee, at large majority, agrees that the VAT exemption laid down
in Article 146(1)(e) of the VAT Directive shall not apply to a supply of services, such as
transport of goods to a third country, when these services are not provided directly to the
consignor or the consignee of the goods.

3. Inparticular, the VAT Committee, at large majority, acknowledges that supplies of transport

services or ancillary services carried out by a subcontractor of the principal contractor
supplying those services on to the consignor or the consignee of the goods cannot be exempt
from VAT and shall be subject to VAT according to the normal rules of the VAT Directive.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.1 Origin: France
References: Articles 14, 15, 38, 39, 44, 46, 58, 193 and 195
Subject: VAT rules applicable to transactions related to the recharging of

electric vehicles
(Document taxud.c.1(2019)3532296 — Working paper No 969)

As regards the transaction carried out by an infrastructure operator (‘CPO’) who provides a suite of
goods and services, such as remote reservation, provision of information on whether terminals are
available, their location, the type of sockets and parking space available and, lastly, actual
recharging of the battery of electric vehicles, the VAT Committee unanimously agrees that
recharging of the battery must be regarded as the main element of the transaction, since the sole
purpose of the additional services supplied is to facilitate the access for such vehicles to the
charging point so that their battery can be recharged and are therefore ancillary to the recharging.

Thus, the VAT Committee unanimously agrees that the transaction carried out by the CPO shall be
considered to be a supply of goods in accordance with Articles 14(1) and 15(1) of the VAT
Directive.
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3. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

3.1 Origin: Commission
References: Articles 17a, 36a, 138(1) and (1a), 243(3) and 262(2) of the VAT
Directive
Articles 45a and 54a of the VAT Implementing Regulation
Subject: Implementation of the Quick Fixes Package:

Council Directive (EU) 2018/1910 and Council Implementing
Regulation (EU) 2018/1912
(Document taxud.c.1(2019)3533969 — Working paper No 968)

Call-off stock: How to handle small losses (section 3.1.1.)

The VAT Committee almost unanimously agrees that small losses of goods under call-off stock
arrangements (Article 17a of the VAT Directive) arising from the actual nature of the goods, from
unforeseeable circumstances or from an authorisation or instruction by the competent authorities,
shall not give rise to a transfer of these goods within the meaning of Article 17 of the VAT
Directive.

Furthermore, the VAT Committee, at large majority, agrees that for the purposes of such call-off
stock arrangements, “small losses” shall be taken to mean losses that amount to below 5% in terms
of value or quantity of the total stock as it stands on the date, after arrival at the place of storage,
that the goods are actually removed or destroyed or, if it is impossible to determine that date, the
date on which the goods are found to have been destroyed or missing.
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3.

3.1

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission

References: Articles 17a, 36a, 138(1) and (1a), 243(3) and 262(2) of the VAT
Directive
Articles 45a and 54a of the VAT Implementing Regulation

Subject: Implementation of the Quick Fixes Package:

Council Directive (EU) 2018/1910 and Council Implementing
Regulation (EU) 2018/1912
(Document taxud.c.1(2019)3533969 — Working paper No 968)

Call-off stock: Whether to consider a call-off stock warehouse to be a fixed establishment of the
supplier (section 3.1.2.)

1.

The VAT Committee unanimously confirms that the call-off stock arrangements
simplification provided for under Article 17a of the VAT Directive shall apply regardless of
whether or not the taxable person who transfers the goods (hereinafter, “the supplier”) is
identified for VAT purposes in the Member State to which the goods were transported under
these arrangements.

However, where the supplier has established his business or has a fixed establishment in the
Member State of arrival of the goods, the VAT Committee unanimously confirms that the
simplification for call-off stock arrangements provided for under Article 17a of the VAT
Directive shall not apply.

The VAT Committee unanimously agrees that this shall be so irrespective of whether or not
the fixed establishment of the supplier actually intervenes (in the sense of Article 192a of the
VAT Directive) in the supply of goods carried out by the supplier.

The VAT Committee unanimously agrees that where the warehouse to which the goods are
transported under call-off stock arrangements is owned and run by a person or persons other
than the supplier this warehouse shall not be seen as a fixed establishment of the supplier.

The VAT Committee, at large majority, agrees that where the warehouse, to which goods
are transported from another Member State with a view to those goods being supplied at a
later stage to an identified customer, is owned (or rented) and directly run by the supplier with
his own means present in the Member State where the warehouse is located, this warehouse
shall be seen as his fixed establishment.

However, where such warehouse is not run by the supplier with his own means, or where
those means are not actually present in the Member State in which the warehouse is located,
the VAT Committee, at_large majority, agrees that notwithstanding that the warehouse is
owned (or rented) by the supplier, it may not be considered his fixed establishment.

254

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 113™ MEETING of 3 June 2019

DOCUMENT D - taxud.c.1(2019)7899573 — 975 (1/1)

3.

3.1

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission

References: Articles 17a, 36a, 138(1) and (1a), 243(3) and 262(2) of the VAT
Directive
Articles 45a and 54a of the VAT Implementing Regulation

Subject: Implementation of the Quick Fixes Package:

Council Directive (EU) 2018/1910 and Council Implementing
Regulation (EU) 2018/1912
(Document taxud.c.1(2019)3533969 — Working paper No 968)

Chain transactions: Combined with applying the simplification in Article 141 (triangular
transactions) (section 3.2.1.)

1.

Where the same goods are supplied successively and those goods are dispatched or
transported from one Member State to another Member State directly from the first supplier to
the last customer in the chain, the VAT Committee unanimously agrees that in the chain of
transactions, only the taxable person making the intra-Community acquisition (hereinafter,
“X”’) may, subject to meeting all conditions, benefit from the simplification for triangular
transactions laid down in Article 141 of the VAT Directive.

The VAT Committee almost unanimously agrees that, in the situation such as described
under point 1, the condition laid down in Article 141(c) of the VAT Directive shall be seen as
fulfilled when the goods are directly dispatched or transported, from a Member State other
than that which has issued the VAT identification number used by X for the purposes of the
intra-Community acquisition, to the place designated by the person for whom X carries out
the subsequent supply (hereinafter, “Y™).

The VAT Committee almost unanimously agrees that the fact that Y makes a subsequent
supply of the goods to another person within the chain, shall have no impact on the
application of the simplification for triangular transactions to the transactions made by X. For
that simplification to apply, all the conditions in Article 141 of the VAT Directive must
however be fulfilled, which according to the view held almost unanimously by the VAT
Committee, shall require that Y is identified for VAT purposes in the Member State where the
VAT on that subsequent supply is due and designated, in accordance with Article 197 of the
VAT Directive, as liable for the payment of the VAT due on that supply.

255

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 113™ MEETING of 3 June 2019
DOCUMENT E — taxud.c.1(2019)7900313 — 976 (/1)

3. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

3.1 Origin: Commission
References: Articles 17a, 36a, 138(1) and (1a), 243(3) and 262(2) of the VAT
Directive
Articles 45a and 54a of the VAT Implementing Regulation
Subject: Implementation of the Quick Fixes Package:

Council Directive (EU) 2018/1910 and Council Implementing
Regulation (EU) 2018/1912
(Document taxud.c.1(2019)3533969 — Working paper No 968)

Exemption of an intra-Community supply of goods: Interaction with the VAT Refund Directive
(section 3.3.1.)

The VAT Committee unanimously confirms that the amendment made by Council Directive (EU)
2018/1910 of 4 December 2018 to Article 138(1) of the VAT Directive adds a substantive condition
for the application of the exemption of an intra-Community supply of goods. The VAT Committee
unanimously agrees that this addition means that where the person acquiring the goods does not
indicate his VAT identification number to the supplier or where the VAT identification number
indicated has been issued by the Member State from which the goods are dispatched or transported,
the conditions for applying the exemption of Article 138 must be seen as not being fulfilled and the
supplier shall have no other option but to charge VAT.
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3.

3.1

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission

References: Articles 17a, 36a, 138(1) and (1a), 243(3) and 262(2) of the VAT
Directive
Articles 45a and 54a of the VAT Implementing Regulation

Subject: Implementation of the Quick Fixes Package:

Council Directive (EU) 2018/1910 and Council Implementing
Regulation (EU) 2018/1912
(Document taxud.c.1(2019)3533969 — Working paper No 968)

Exemption of an intra-Community supply of goods: Application of Article 138(1a) (section 3.3.2.)

1.

The VAT Committee unanimously acknowledges that the fact that the exemption provided
for in paragraph 1 of Article 138 of the VAT Directive shall not apply in cases of non-
compliance by the supplier as set out in paragraph 1a can de facto only be established a
certain period after the moment the supply was made and invoiced.

Indeed, the VAT Committee unanimously agrees that it is inevitable that there will be a time
span between the moment the supply is made and invoiced to the acquirer and the moment
when the supplier has to comply with the obligation provided for in Articles 262 and 263 of
the VAT Directive to submit a recapitulative statement. The VAT Committee also agrees
unanimously that a time span cannot be avoided between the moment when the supplier had
to submit the recapitulative statement and the moment where the tax authorities take action as
such action can only be triggered by the recapitulative statement not having been submitted or
by the submitted recapitulative statement being found not to contain the correct information.

The VAT Committee unanimously agrees that the supplier shall therefore be able to exempt
the supply, at the time the supply is made, subject to the conditions of Article 138(1) of the
VAT Directive being met since these are the only conditions relevant at the time of the supply
to determine whether or not the exemption applies.

As to the cases envisaged by Article 138(1a) of the VAT Directive, the VAT Committee
almost_unanimously agrees that the exemption may only be revoked retroactively, if and
when the tax authorities establish non-compliance of the supplier with the obligation provided
for in Articles 262 and 263 of the VAT Directive to submit a recapitulative statement or
where the recapitulative statement already submitted by him does not set out the correct
information concerning the supply in question as required under Article 264 of the VAT
Directive, unless that supplier can duly justify his shortcoming to the satisfaction of the
competent authorities.
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3. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

3.1 Origin: Commission
References: Articles 17a, 36a, 138(1) and (1a), 243(3) and 262(2) of the VAT
Directive
Articles 45a and 54a of the VAT Implementing Regulation
Subject: Implementation of the Quick Fixes Package:

Council Directive (EU) 2018/1910 and Council Implementing
Regulation (EU) 2018/1912
(Document taxud.c.1(2019)3533969 — Working paper No 968)

Exemption of an intra-Community supply of goods: Combined with the optional reverse charge
provided for in Article 194 (section 3.3.3.)

When a transfer of goods according to Article 17 of the VAT Directive is deemed to take place,
because goods placed under call-off stock arrangements cease to fulfil the conditions to remain
under such arrangements, the VAT Committee unanimously agrees that:

a)  where the taxable person making the transfer is not already identified for VAT purposes in the
Member State in which the goods were first placed under the call-off stock arrangements, he
needs to identify himself in that Member State because of the deemed intra-Community
acquisition made by him there;

b)  such identification shall be necessary, in accordance with Article 214(1)(b) of the VAT
Directive and may not be dispensed with by the Member State in question, even if the deemed
intra-Community acquisition is exempt in accordance with Article 140(c) of the VAT
Directive.
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3. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

3.1 Origin: Commission
References: Articles 17a, 36a, 138(1) and (1a), 243(3) and 262(2) of the VAT
Directive
Articles 45a and 54a of the VAT Implementing Regulation
Subject: Implementation of the Quick Fixes Package:

Council Directive (EU) 2018/1910 and Council Implementing
Regulation (EU) 2018/1912
(Document taxud.c.1(2019)3533969 — Working paper No 968)

Exemption of an intra-Community supply of goods: Meaning of the term ‘independent’ in regard to
proof of transport (section 3.3.4.)

The VAT Committee almost unanimously agrees that when establishing whether for the purposes
of points (a) and (b)(ii) of Article 45a(1) of the VAT Implementing Regulation two parties are
‘independent’,

a) the two parties shall not be regarded as ‘independent’ where they share the same legal
personality; and

b)  the criteria set out in Article 80 of the VAT Directive shall be used, so that parties in respect
of which ‘family or other close personal ties, management, ownership, membership, financial
or legal ties’ exist may not be regarded as independent of each other.
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6. CASE LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE COURT
OF JUSTICE OF THE EUROPEAN UNION

6.1 Origin: Sweden
References: Article 53 of the VAT Directive
Article 32 of the VAT Implementing Regulation
Subject: Case C-647/17 Srf konsulterna

(Document taxud.c.1(2019) 7743552 — Working paper No 982)

1.  The VAT Committee almost unanimously agrees that for the purposes of the application of
Avrticle 53 of the VAT Directive, the duration of a course/seminar/conference cannot be seen
as the only decisive factor when qualifying it as an event.

However, the VAT Committee almost unanimously acknowledges that the longer the
duration, the less likely it is for a course/seminar/conference to qualify as an event. In the
majority of cases, a course/seminar/conference, in order to qualify as an “event”, shall not,
according to the large majority view of the VAT Committee, last longer than a week.

In this context, the VAT Committee is of the almost unanimous opinion that in order to
assess whether a course/seminar/conference shall be seen as an event, one must look at all its
relevant elements, namely content, place and time.

2.  The VAT Committee almost unanimously confirms that, following the judgment in case
C-647/17 Srf konsulterna AB, advance registration and payment for a course/seminar/-
conference shall be irrelevant for the purposes of applying Article 53 of the VAT Directive.
Therefore, as acknowledged almost unanimously by the VAT Committee, the fact that the
supplier knows the identity of all the participants in advance of the course/seminar/conference
taking place and as a consequence can adapt it to the customer’s needs or wishes, shall be
immaterial for the application of this provision.

3. The VAT Committee almost unanimously recognises that when a company (a legal person)
acquires a service qualifying as “admission to an event”, the fact that the event is attended by
participants who are physical persons representing that company shall not hinder the
application of Article 53 of the VAT Directive.
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4.  The VAT Committee almost unanimously confirms that the wording of Article 53 of the
VAT Directive shows that the provision shall be seen as focusing on the type of services
provided (services in respect of admission to events) and not on the type of taxable person
supplying them,

Therefore, the VAT Committee almost unanimously supports the view that where a service
consisting of “admission to an event” is supplied to a single taxable person (“service A”’) who
in turn supplies the same service to another single taxable person (“service B”), an employer
whose employees are allowed to attend the event, both service A and service B shall be
covered by Article 53 of the VAT Directive.

5.  The VAT Committee, with a large majority, recognises that in cases where an event takes
place in several Member States, taking into account the wording of Article 53 of the VAT
Directive and the VAT system having as its purpose to tax at the place of consumption, the
service shall be seen as located in each of the Member States concerned. In such a case, the
supply shall be divided between all the Member States where the event is taking place
proportionally to the duration (i.e. the number of days) of each part in every Member State
concerned.

However, the VAT Committee, with a large majority, agrees that where the essential part of
an event (i.e. the part that fulfils the main purpose of an event, communicated by the
organiser) takes place only in one Member State and the other parts, taking place in other
Member States, are purely ancillary/additional/of a secondary importance to that essential
part, the service will be located only in the former Member State.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.1 Origin: The Netherlands
References: Article 132(1)(b) and (c)
Subject: VAT treatment of ‘combined lifestyle intervention’

(Document taxud.c.1(2019)7741025 — Working paper No 981)

The VAT Committee unanimously agrees that services such as combined lifestyle intervention
which are not directly aimed at nor provided in the context of a prophylactic or therapeutic
treatment but are rather aimed at improving the recipient’s lifestyle through guidance or coaching
on nutrition, exercise and other aspects cannot qualify as medical care falling under the VAT
exemption for medical services of Article 132(1)(b) or (c) of the VAT Directive.
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6. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

6.1 Origin: Commission
Reference(s): Article 138 of the VAT Directive
Subject: Implementation of the Quick Fixes Package:

Council Directive (EU) 2018/1910
VAT identification number obtained after the moment of
chargeability of the tax on the supply

(Document taxud.c.1(2020)971538 — Working paper No 989)

The VAT Committee agrees by a large majority that provided he has no reason to suspect any
fraudulent intention on the side of the acquirer, the supplier shall correct the initial invoice and
apply the exemption in Article 138 of the VAT Directive subject to all other conditions for applying
that exemption being fulfilled when:

e at the time the tax becomes chargeable the acquirer has not communicated his VAT
identification number, attributed by a Member State other than the Member State from
where the goods are sent or dispatched, to the supplier; but

e the acquirer do so at a later stage and still within the period in which a correction of the
invoice can be made according to the rules of the Member State in which the supply takes
place.
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6.

6.2

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission
References: Articles 30a, 30b, 73a, 410a and 410b
Subject: Questions raised following implementation of the Voucher Directive

— further analysis
(Document taxud.c.1(2020)1245810 — Working paper No 993)

With account also taken of discussions during the 114" meeting:

4.1

Origin: Commission

References: Articles 30a, 30b, 73a, 410a and 410b

Subject: Questions raised following the implementation of the Voucher
Directive

(Document taxud.c.1(2019)7743273— Working paper No 983)

Because a voucher is an instrument where there is an obligation to accept it as consideration
or part consideration for a supply of goods or services with the potential supplier(s) specified
at the time of issuance, the VAT Committee unanimously recognises that it must be seen as a
limited-purpose instrument.

The VAT Committee is of the almost unanimous view that a voucher cannot be considered a
payment instrument, given that it is an instrument that constitutes the consideration in
exchange for supplies of goods or services embedded therein and not an instrument having the
effect of transferring funds. The VAT Committee therefore almost unanimously agrees that
the redemption of a voucher shall not be seen as a payment but rather, as the exercise, of a
right to obtain the goods or services to which the voucher relates. In this regard, the VAT
Committee notes, by almost unanimity, that the holder of a voucher is entitled to benefit
from the goods or services upon redemption of the voucher which the supplier is obliged to
accept as consideration.
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3. The VAT Committee confirms by unanimity that a voucher only qualifies as such, if the
goods or services to be supplied or the identities of their potential suppliers are indicated
either on the instrument itself or in related documentation, including its terms and conditions.
With regard to tokens, which are not yet part of a regulated market within the EU and whose
nature is subject to change, the VAT Committee is of the unanimous view that, in principle,
they shall not be considered vouchers within the meaning of the VAT Directive. The VAT
Committee nevertheless unanimously agrees that a case-by-case approach is appropriate
when considering whether a token qualifies as a voucher, depending on its specific
qualification and use.

4. The VAT Committee almost unanimously agrees that the provisions of VAT special
schemes, such as those applicable to small enterprises, travel agents or second-hand goods,
works of art, collectors’ items and antiques, being exceptions to the general VAT rules, shall
prevail over the application of the rules applying to vouchers and other general rules, where
any of those rules would conflict with the correct application and objectives of the special
scheme. The VAT Committee almost unanimously agrees that the nature of a voucher shall
not be altered by the fact that the person issuing or transferring the voucher meets the
conditions to apply a special scheme.
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5. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

5.1 Origin: Commission
References: Articles 17a and 243 of the VAT Directive
Article 54a of the VAT Implementing Regulation
Subject: Implementation of the Quick Fixes Package: Council Directive (EU)
2018/1910

Call-off stocks and Brexit
(Document taxud.c.1(2020)5963313— Working paper No 998)

1. When goods are sent before the end of the transition period! from the United Kingdom? to a
Member State under call-off stock arrangements, and the intended acquirer takes ownership of
the goods after the end of the transition period, the VAT Committee unanimously agrees that
this shall constitute an intra-Community acquisition of those goods in that Member State. The
VAT Committee is of the unanimous view that the acquirer must declare this intra-
Community acquisition in his VAT return according to Article 251(c) of the VAT Directive
and indicate the goods acquired by him in the register held by him according to
Article 54a(2)(d) of the VAT Implementing Regulation.

2. If goods sent before the end of the transition period from the United Kingdom to a Member
State under call-off stock arrangements are returned after the end of the transition period, the
VAT Committee almost unanimously agrees that the return of the goods shall be considered
an exportation of goods. The VAT Committee is of the almost unanimous view that the
intended acquirer (or the warehouse keeper, if he is a person other than the intended acquirer
and provided that the national legislation requires him to record in a register the removal of
the goods) must make the corresponding annotation in his register to reflect the removal of the
goods and the exact situation of his stock, according to Article 54a(2)(e) of the VAT
Implementing Regulation.

1 The transition period ended on 31 December 2020.
2 The references in these guidelines to the United Kingdom must be understood as not applying to Northern Ireland,
since transactions in goods taking place in that territory are subject to the EU VAT rules even after 1 January 2021.
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3. When goods are sent before the end of the transition period from a Member State to the
United Kingdom under call-off stock arrangements, and the intended acquirer takes
ownership of the goods after the end of the transition period, the VAT Committee almost
unanimously agrees that the supplier shall not mention the VAT identification number of the
acquirer in the recapitulative statement. Nevertheless, the VAT Committee is of the almost
unanimous view that the supplier must keep proof of the supply made for the purposes of the
right to deduct input VAT.

4.  If goods sent before the end of the transition period from a Member State to the United
Kingdom under call-off stock arrangements are returned after the end of the transition period,
the VAT Committee unanimously agrees that this return shall be considered a reimportation
of goods to be exempt from VAT provided that all the conditions in Article 143(1)(e) of the
VAT Directive are fulfilled. The VAT Committee is of the unanimous view that the supplier
shall not include any information on this return in his recapitulative statement, but must make
the corresponding annotation in his register to reflect the return according to Article 54a(1)(h)
of the VAT Implementing Regulation and keep proof of the conditions in Article 143(1)(e) of
the VAT Directive having been fulfilled in order for the reimportation to be exempted.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.3 Origin: Slovakia
Reference: Article 344
Subject: Special scheme for investment gold — notion of investment gold

(Document taxud.c.1(2020)6419824 — Working paper No 1000)

The VAT Committee is of the almost unanimous view that to the extent gold in a round, oval or
irregular form is accepted by the bullion market and its purity is equal to or greater than
995 thousandths, such gold shall be seen to fall within the definition of “investment gold” provided
for in Article 344 of the VAT Directive despite it not having the shape of a bar or a wafer.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.1 Origin: Estonia
References: Article 132(1)(i) and (j) and 133
Subject: Exemption of educational services on the example of maritime

security and safety training
(Document taxud.c.1(2020)6422050 — Working paper No 1003)

1.  The VAT Committee almost unanimously agrees that for training or retraining to be covered
by the exemption laid down in Article 132(1)(i) of the VAT Directive for “vocational training
or retraining”, such training or retraining shall concern an activity which leads to the
acquisition of knowledge or skills used mainly for the purposes of a particular vocational
activity.

2.  The VAT Committee almost unanimously agrees that this condition shall only be considered
as fulfilled if there is a direct link between the content of the training or retraining and the
professional activity already carried out by the recipient of the training or retraining or if the
training or retraining is aimed at enabling the recipient of the training or retraining to take up
a new professional activity.
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6.

6.1

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Poland

References: Articles 17a(4) and (5) of the VAT Directive
Article 54a of the VAT Implementing Regulation

Subject: Implementation of the Quick Fixes Package:
Council Directive (EU) 2018/1910
Return of goods placed under call-off stock arrangements: moment
when the goods are considered as returned and accounting methods
to determine which goods are returned

(Document taxud.c.1(2021)1533472 — Working paper No 1007)

The VAT Committee almost unanimously agrees that, for the purposes of the time limit laid
down in Article 17a(4) of the VAT Directive, the date of return of goods placed under call-off
stock arrangements referred to in Article 17a(5) shall be the date when those goods enter the
territory of the Member State from which they were initially dispatched or transported. The
VAT Committee is of the unanimous view that the entry into that territory may be considered
to have taken place when those goods arrive to the warehouse of the supplier located in that
territory.

The VAT Committee unanimously agrees that the return of goods placed under call-off stock
arrangements shall be reported by the supplier in the recapitulative statement corresponding to
the date of return of the goods, determined according to their entry into the territory of the
Member State from which they were initially dispatched or transported.

The VAT Committee unanimously agrees that the first in first out (FIFO) method can be
used as accounting method to determine the period during which non-bulk goods have been
stored under call-off stock arrangements, as long as those goods, even though possible to be
individualised and identified, are identical. The fact that identical non-bulk goods from
different suppliers are stored in the same warehouse does not impede, in the unanimous view
of the VAT Committee, the application of the FIFO method, provided that it is applied
separately to the stock of each supplier.
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7. CASE LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE COURT
OF JUSTICE OF THE EUROPEAN UNION

7.1 Origin: Romania
References: Articles 44, 53, 54 and 58
Subject: Case C-568/17, Geelen, interactive sessions filmed and broadcasted

in real time via the internet (video-chat)
(Document taxud.c.1(2021)2147591 — Working paper No 1013)

1. Where services consisting of interactive sessions filmed and broadcasted in real time via the
internet (e.g. video-chat) are supplied by a taxable person who owns the digital content (TP1)
to a final customer (viewer), with the content being provided by another taxable person (TP2),
the VAT Committee almost unanimously agrees that the supply by TP1 to the final
consumer shall represent an entertainment event/activity falling under Article 54 of the VAT
Directive.

Given technological advancements, the place where such virtual events/activities actually take
place shall, according to the view by a large majority of the VAT Committee, be seen to be
where the customer is established, has his permanent address or usually resides. With a view
to establish the place where the customer is established, has his permanent address or usually
resides, the VAT Committee by a large majority agrees that Articles 23, 24, 24a, 24b, 24d,
24f and 25 of the VAT Implementing Regulation shall apply mutatis mutandis.

2. Where TP1 acquires the said services from TP2, the VAT Committee almost unanimously
agrees that the supply of digital content by TP2 to TP1 does not represent an admission to an
entertainment event pursuant to Article 53 of the VAT Directive and that the general rule for
the place of supply under Article 44 of the VAT Directive shall therefore be applicable.
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5.

5.1

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Italy
References: Articles 14, 15, 38, 39 and 193 of the VAT Directive
Subject: VAT rules applicable to transactions related to the recharging of

electric vehicles — follow-up
(Document taxud.c.1(2021)2099876 — Working paper No 1012)

with account also taken of discussions during the 113" meeting:

Origin: France
References: Articles 14, 15, 38, 39, 44, 46, 58, 193 and 195
Subject: VAT rules applicable to transactions related to the recharging of

electric vehicles
(Document taxud.c.1(2019)3532296 — Working paper No 969)

The VAT Committee unanimously agrees that in a typical value chain of charging of electric
vehicles where there is a Charge Point Operator (CPO) and a Mobility Provider (eMP), the
CPO shall be seen to supply electricity within the meaning of Articles 14(1) and 15(1) of the
VAT Directive to the eMP, while the eMP shall be seen to carry out the same supply of
electricity to the driver.

The VAT Committee unanimously agrees that in these circumstances the eMP shall be
considered to be acting as a taxable dealer within the meaning of Article 38(2) of the VAT
Directive. Therefore, the VAT Committee unanimously agrees that the supply of electricity
by the CPO to the eMP shall be deemed to be made at the place where the taxable dealer (the
eMP) has established his business according to Article 38(1) of the VAT Directive.

The VAT Committee unanimously agrees that the supply of electricity by the eMP to a
driver recharging his or her electric vehicle shall be deemed to be made at the place where the
driver effectively uses and consumes the goods, thus at the location of the charging terminal
in line with Article 39 of the VAT Directive.
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6.

6.2

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Belgium

References: New Article 59c of the VAT Directive

Subject: Calculation of the EU place-of-supply threshold
(Document taxud.c.1(2021)1872698 — Working paper No 1010)

The VAT Committee almost unanimously agrees that when a taxable person holds a stock of
goods in another Member State and that stock is considered to be a fixed establishment, the
EUR 10 000 threshold referred to in Article 59c(1)(c) of the VAT Directive cannot be applied
in the Member State of establishment, as that taxable person may no longer be considered to
be established in only one Member State.

The VAT Committee almost unanimously agrees that for the purpose of the calculation of
the aforementioned EUR 10 000 threshold only distance sales from the Member State of
establishment shall be taken into account. Distance sales from another Member State where
the supplier holds a stock of goods, insofar as that stock is not considered to be a fixed
establishment, shall therefore not, according to the almost unanimous view held by the VAT
Committee, be taken into account.

When a taxable person holds a stock of goods in another Member State and that stock is not
considered to be a fixed establishment, a large majority of the VAT Committee agrees that
any cross-border supplies of goods from such stock shall constitute distance sales made from
the Member State where that stock is held. If a taxable person wants to continue to use the
EUR 10 000 threshold in the Member State of establishment, the VAT Committee almost
unanimously agrees that that person cannot, at the same time, be authorised to use the Union
OSS for distance sales from a stock held in another Member State but shall register and
account for VAT on such sales under the normal rules in the Member State of arrival of
goods.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.3 Origin: Latvia
References: Article 132(1)(b) and (c)
Subject: Dietary recommendations administered by a medical treatment

institution within a medical treatment process
(Document taxud.c.1(2021)7270162 — Working paper No 1026)

1. The VAT Committee unanimously agrees that services of dietary recommendations shall
only be exempt as medical care under Article 132(1)(b) and (c) of the VAT Directive if they
are provided for a therapeutic purpose, i.e. for purposes of prevention, diagnosis, treatment of
a condition or restoration of health.

2. With regard to the therapeutic purpose, the VAT Committee almost unanimously agrees that
this condition shall be considered fulfilled when services of dietary recommendations are
provided in the exercise of the medical or paramedical professions as defined by the Member
State concerned as part of a patient’s medical treatment that entails the medical necessity to
inform and guide the patient with regard to his/her nutrition, for the sake of the protection of
the health of that patient.
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5. CASE LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE COURT
OF JUSTICE OF THE EUROPEAN UNION

5.1 Origin: Commission
References: Articles 2(1), 9 and 11 of the VAT Directive
Subject: Case C-812/19, Danske Bank, Principal establishment and branch of

a company situated in two different Member States
(Document taxud.c.1(2021)7398791 — Working paper No 1025)

with account taken of discussions during the 105" meeting:

7.1 Origin: Commission
References: Articles 2(1), 9 and 11
Subject: CJEU Case C-7/13 Skandia America: VAT grouping — the point of

view of the VAT Expert Group
(Document taxud.c.1(2015)4389038 — Working paper No 879)

and those during the 103" meeting:

3.1 Origin: Commission
References: Articles 2(1), 9 and 11
Subject: CJEU Case C-7/13 Skandia America: VAT group

(Document taxud.c.1(2015)747072 — Working paper No 845)

1.  The VAT Committee almost unanimously confirms that VAT grouping, a scheme by which
various persons may be regarded as a single taxable person, constitutes an independent
concept of EU law, whose constituent elements as set out in Article 11 of the VAT Directive
have been interpreted, in respect of their meaning and scope, by the Court of Justice of the
European Union.

With the VAT grouping scheme open only to persons closely bound by financial, economic
and organisational links who are established within a Member State having taken up the
option laid down in Article 11 of the VAT Directive, the VAT Committee is of the almost
unanimous view that persons established outside the European Union who are benefitting
from a VAT grouping scheme in that country, cannot be treated as a single taxable person for
the purposes of EU VAT.
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2.

The VAT Committee almost unanimously agrees that in case of a legal person comprising a
main establishment (hereinafter "head office”) and a fixed establishment (hereinafter
"branch") within different territories, only the entity (head office or branch) physically present
in the territory of a Member State that has introduced the VAT grouping scheme may be
considered to be "established in the territory of that Member State" for the purposes of
Article 11 of the VAT Directive, and thus able to join a VAT group there.

In that respect, the VAT Committee is of the almost unanimous view that the branch of a
company with its head office in a third country or another Member State may, independently
of its head office, become a member of a VAT group in the Member State in which the branch
is established. The VAT Committee also agrees almost unanimously that the head office of a
company with its branch in a third country or another Member State may, independently of its
branch, become a member of a VAT group in the Member State in which the head office is
established.

The VAT Committee almost unanimously confirms that by joining a VAT group pursuant to
Article 11 of the VAT Directive, an entity (head office or branch) becomes part of a new
taxable person for VAT purposes — namely the VAT group — irrespective of the legal person
to which it belongs. The VAT Committee also almost unanimously confirms that the
treatment of a VAT group as a single taxable person precludes the members of the VAT
group from continuing to operate, within and outside their group, as individual taxable
persons for VAT purposes.

The VAT Committee, by almost unanimity, agrees that a supply of goods or services by one
entity to another entity of the same legal person such as "head office to branch”, "branch to
head office" or "branch to branch”, where only one of the entities involved in the transaction
is a member of a VAT group or where the entities are members of separate VAT groups, shall
constitute a taxable transaction for VAT purposes, provided that the conditions laid down in
Article 2(1) of the VAT Directive are met.

In that regard, it is the almost unanimous view of the VAT Committee that for such a
transaction to be taxable, it is irrelevant whether the goods or services are supplied from a
third country to a Member State or vice versa, or between two Member States.
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5. The VAT Committee almost unanimously agrees that a supply of goods or services between
an entity of a legal person (head office or branch) established in a Member State irrespective
of whether that Member State has introduced a VAT grouping scheme, and a VAT group in
another Member State which includes another entity of the same legal person (branch or head
office) shall constitute a taxable transaction for VAT purposes, provided that the conditions
laid down in Article 2(1) of the VAT Directive are met.

These guidelines replace those agreed on this issue at the 105" meeting (document A —
taxud.c.1(2016)7465801 — Working paper No 886).
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.1 Origin: Commission
References: Articles 38 and 39
Subject: Place of supply of liquefied natural gas

(Document taxud.c.1(2021)6440310 — Working paper No 1023)

The VAT Committee almost unanimously agrees that means of transport such as lorries, trains or
vessels cannot be considered as a natural gas system, or a part thereof, or a network connected to
such a system for the purposes of Articles 38 and 39 of the VAT Directive. Therefore, the VAT
Committee almost unanimously agrees that the special rules in Articles 38 and 39 of the VAT
Directive shall not be applicable to the supply of liquefied natural gas delivered by such means of
transport, which shall instead be taxed according to the general rules on the place of supply of
goods with transport contained in Section 2 of Chapter 1 of Title V of the VAT Directive.
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NEW LEGISLATION - MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission
References: Article 143(1)(ca) of the VAT Directive
Subject: Proposed solution to regularise double taxation in the IOSS VAT return

(Document taxud.c.1(2022)240383 — GFV working paper No 115)

1. The VAT Committee unanimously notes that following the implementation of the e-
commerce package on 1 July 2021, cases of double taxation were identified as an issue,
capable of arising in certain circumstances, that requires the urgent application of a pragmatic
and workable solution to address the problem in the short-term. The VAT Committee
unanimously acknowledges that double taxation is especially hindering the proper
functioning of the 10SS system when it is the result of the non-communication of the
supplier’s IOSS number due to the fact that the postal operator of the country of dispatch is
unable to transmit the I0OSS number and also because some Member States are not currently
in a position to validate the IOSS number correctly communicated in a full customs
declaration.

2.  Further to the Group on the Future of VAT’s meeting of 9 February 2022, the VAT
Committee unanimously agrees that, on a temporary basis, that is until all Universal Postal
Services are in a position to electronically communicate the 10SS number in the appropriate
postal format (i.e. ITMATT message) to the postal operators in the EU and until all Member
States have updated their national import systems so that they can validate the 0SS numbers
in a full customs declaration, the problem of double taxation arising in such situations only,
can be resolved by way of a correction of VAT in the IOSS VAT return. This solution applies
provided that the buyer is the person liable for the payment of VAT on import and the pre-
conditions for the correction of the 10SS VAT return are met. The VAT Committee confirms
by unanimity that this solution allows for the regularisation of double taxation through the
IOSS VAT return while the VAT charged on importation, paid by the buyer, is upheld in
which case the supplier shall correct and reimburse the amount of VAT collected at the time
of sale upon the request of the buyer when substantiated by proof of payment of import VAT.
The VAT Committee unanimously agrees that the application of this temporary solution is
without prejudice to solving the core and fundamental causes of double taxation as swiftly as
possible.
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4.  QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.3. Origin: Commission
References: Article 135(1)(d) of the VAT Directive
Subject: Digital payment services — Selected issues in e-commerce (e-wallets,

marketplaces and “Buy Now, Pay Later” offerings)
(Document taxud.c.1(2022)1614863 — Working paper No 1038)

E-wallets

1.  The VAT Committee unanimously agrees that a transaction where an e-wallet provider?! in
execution of an order directly debits and credits e-money? accounts within its infrastructure
with the effect of transferring e-money funds from the e-money account of the payer to the e-
money account of the payee and which is remunerated by way of a fee, shall constitute a
supply of a service for consideration exempt from VAT under Article 135(1)(d) of the VAT
Directive.

2.  The VAT Committee unanimously agrees that a transaction where an e-wallet provider in
execution of an order directly debits an e-money account with the effect of transferring funds
from that account to the same holder’s bank account in exchange of the payment of a fee,
shall constitute an exempt transaction concerning payments and transfers under
Acrticle 135(1)(d) of the VAT Directive.

3. The VAT Committee almost unanimously agrees that management dashboard services,
account information services, advisory services and Application Programming Interface (API)
services, provided by an e-wallet provider or another taxable person in exchange of the
payment of a fee to a merchant, cannot be seen to fulfil in effect the specific, essential
functions of an exempt transaction concerning payments and transfers within the meaning of
Article 135(1)(d) of the VAT Directive, none of them by themselves having the effect of
transferring funds and entailing changes in the legal and financial situation of the parties.

The e-wallet or e-money provider is an authorised and regulated legal entity providing services to both merchants
and their customers in the context of payment transactions.

2 As defined by Article 2 of Directive 2009//110/EC of 16 September 2009 on the taking up, pursuit and prudential
supervision of the business of electronic money institutions amending Directives 2005/60/EC and 2006/48/EC and
repealing Directive 2000/46/EC.
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4.  The VAT Committee unanimously agrees that a service provided in exchange of the payment
of a fee by a pass-through wallet to a merchant pursuant to which the merchant’s customers
are allowed to store their payment information so that their details are auto-populated when
paying by choosing that wallet as checkout option, shall be deemed to be a service of
administrative nature which does not by itself fall within the exemption for transactions
concerning payments and transfers under Article 135(1)(d) of the VAT Directive.

Marketplaces collecting funds in their own name

5. The VAT Committee unanimously acknowledges that a marketplace3 may supply to a
merchant a service for consideration consisting in contracting with multiple providers of
payment methods on behalf of the merchant, processing and transmitting payment data of the
merchant’s customers, collecting funds from those customers’ fund sources in its own name,
consolidating them in dedicated accounts and instructing their subsequent transfer to the
merchant. Provided that it can be regarded as distinct and independent, the VAT Committee
unanimously agrees that this service shall not be qualified as an exempt transaction
concerning payments and transfers under Article 135(1)(d) of the VAT Directive when the
responsibility of the provider is limited to submitting to the relevant financial institutions
requests for payment, with the payments ultimately carried out by the financial institutions.
Indeed, the VAT Committee unanimously agrees that by asking the relevant financial
institutions to carry out such transfers, the marketplace must be seen as merely performing an
activity which is a step prior to the transactions concerning payments and transfers covered by
Article 135(1)(d) of the VAT Directive.

3 Payment service providers collecting and keeping funds in their own name before distributing them to the payee.
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Buy Now Pay Later offerings

6.

The VAT Committee almost unanimously agrees that a service provided by a Buy-Now-
Pay-Later provider to a merchant pursuant to which the merchant’s customers can make their
purchases immediately while deferring their payment at no additional cost, the sale price
being paid to the merchant by the Buy-Now-Pay-Later provider against a fee, shall be seen as
having as its aim the guarantee of payment for the goods sold by the merchant. Therefore, the
VAT Committee almost unanimously agrees that the service shall be exempt from VAT
under Article 135(1)(c) of the VAT Directive. If, however, the offering is structured in such a
way that the Buy-Now-Pay-Later provider purchases the merchant’s credits towards its
customers, assuming the risk of those customers’ default in return of a fee, then the VAT
Committee almost unanimously agrees that the service shall be subject to VAT pursuant to
the exception laid down in Article 135(1)(d) of the VAT Directive for debt collection
services, which comprises factoring services.
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4, QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS
4.2. Origin: Commission

References: Articles 2(1) and 135(1)(d) and (e) of the VAT Directive

Subject: VAT treatment of crypto-assets

(Document taxud.c.1(2022)1585400 — Working paper No 1037)

1. For the purposes of the present guidelines,

a.  "crypto-assets” shall mean a digital representation of value or rights which may be
transferred and stored electronically, using distributed ledger technology or similar
technology;

b.  "crypto-currencies” shall mean crypto-assets that are accepted as a unit of account and
means of payment in accordance with the case-law of the Court of Justice of the
European Union (CJEU);

c.  "distributed ledger technology” or "DLT" shall mean a technology that enables the
operation and use of distributed ledgers;

d.  "distributed ledger" shall mean an information repository that keeps records of
transactions and that is shared across, and synchronised between, a set of DLT network
nodes using a consensus mechanism;

e.  "consensus mechanism" shall mean the rules and procedures by which an agreement is
reached, among DLT network nodes, that a transaction is validated,;

f. "DLT network node" shall mean a device or process that is part of a network and that
holds a complete or partial replica of records of all transactions on a distributed ledger.

2.  The VAT Committee unanimously agrees that supply of goods or services remunerated in
crypto-currencies shall be treated in the same way as any other supply for VAT purposes.
3. As regards crypto-currencies, the VAT Committee unanimously agrees that for the purposes

of the application of the VAT Directivel and in accordance with the case-law of the CJEU?,
these shall be treated as a currency.

1

2

Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax (OJ L 347,
11.12.2006, p. 1).
Judgment of 22 October 2015 in case C-264/14, Hedqvist, EU:C:2015:718.
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The VAT Committee thus agrees by almost unanimity that the creation, the verification and
validation (mining and forging), the supply?® and the modification for own use of crypto-
currencies shall be treated as:

a. out of the scope of the VAT where they are made free of charge, such as through
airdrop,

b.  taxable, but exempt under Article 135(1)(e) or (d) of the VAT Directive, where they are
made for consideration directly linked to the supply at stake.

4. The VAT Committee almost unanimously agrees that storage and transfer of crypto-
currencies, such as made through the digital wallets, shall be treated as taxable, but exempt
under Article 135(1)(e) of the VAT Directive.

Further, the VAT Committee agrees by almost unanimity that exchange of crypto-currencies
for fiat currency or for other crypto-currencies shall be treated as taxable, but exempt under
Article 135(1)(e) of the VAT Directive.

3 Making available
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5.

5.1.

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Netherlands

References: New Articles 284, 284b, 284e and 288a of the VAT Directive
Article 37b of Council Regulation (EU) 904/2010
Articles 41 and 47 of the Charter of Fundamental Rights of the
European Union

Subject: The new special scheme for small enterprises: legal protection

(Document taxud.c.1(2022)7047962 — Working paper No 1049)

The VAT Committee unanimously confirms that for the application of the special scheme for
small enterprises, taxpayers can rely on the Charter of Fundamental Rights of the European
Union to enforce their rights flowing therefrom, notably the right to an effective remedy and
to a fair trial under Article 47(1) of the Charter and the right of anyone to have their affairs
handled impartially, fairly and within a reasonable time under Article 41(1) of the Charter
read in conjunction with Article 51.

When seeking legal redress, the VAT Committee unanimously agrees that any taxpayer
having been refused access to or excluded from exemption under that special scheme shall
address its complaint to the legal entity which issued the administrative decision. Where such
a refusal or exclusion is because the taxpayer has exceeded the Union turnover threshold, the
VAT Committee unanimously agrees that any legal redress by the taxpayer must be sought
with its Member State of establishment. Where, on the other hand, refusal or exclusion is
because the taxpayer has exceeded the domestic threshold or not met the conditions for
exemption, the VAT Committee unanimously agrees that legal redress must be sought with
the Member State of exemption.

With a view to enable taxpayers to know where to seek legal redress, the VAT Committee
almost_unanimously agrees that the Member State of establishment shall take all steps
necessary to ensure that upon refusal of access to or exclusion from exemption, the taxpayer
concerned is informed about the reason leading to that decision and of the Member State
where legal redress in respect of that refusal or exclusion could be sought in accordance with
the national procedures of that Member State. Where applicable, the VAT Committee almost
unanimously agrees that the Member State of exemption shall provide all the necessary
information to enable the Member State of establishment to provide the taxpayer with such
information.
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5,

5.2

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Netherlands

References: New Article 284(1)

Subject: The new special scheme for small enterprises and fixed
establishments

(Document taxud.c.1(2022)7157727 — Working paper No 1051)

Solely for the purposes of applying the special scheme for small enterprises provided for in
Title XII, Chapter 1, of the VAT Directive, the VAT Committee almost unanimously agrees
that for a taxable person to be regarded as established within the territory of a Member State
as provided for under Article 284(1) of the VAT Directive in its wording as of 1 January 2025
and granted possible exemption, the place where the functions of that taxable person’s central
administration are carried out must be in that particular Member State, as determined based on
criteria equivalent to those laid down in Article 10(2) and (3) of the VAT Implementing
Regulation. Consequently, the VAT Committee agrees by almost unanimity that where a
taxable person only has a fixed establishment in a particular Member State, that taxable
person cannot for the application of this special scheme be regarded as established in that
Member State.

Where the exemption under the said special scheme has been put in place by a Member State
in which a taxable person established in another Member State has a fixed establishment, the
VAT Committee almost unanimously agrees that the taxable person may benefit from the
exemption in that Member State pursuant to Article 284(2) of the VAT Directive in its
wording as of 1 January 2025.

[Replaced by guidelines agreed at the 123" meeting]
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5. NEW LEGISLATION - MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

5.3 Origin: Belgium
References: New Article 284(3)(b)
Subject: The new special scheme for small enterprises: interaction with rules

on intra-Community acquisitions
(Document taxud.c.1(2022)7158574 — Working paper No 1052)

The VAT Committee unanimously notes that to be able to benefit from exemption in a Member
State other than that in which a taxable person is established as provided for under Article 284(1) of
the VAT Directive in its wording as of 1 January 2025, the taxable person must, as set out in
Article 284(3)(b) of the VAT Directive in its wording as of 1 January 2025, be identified for the
application of this exemption in the Member State of establishment only.

As this requirement serves only for the application of the exemption laid down in Article 284(2) of
the VAT Directive in its wording as of 1 January 2025, the VAT Committee unanimously agrees
that where a taxable person is obliged under Article 214(1)(b) of the VAT Directive to be identified
for intra-Community acquisitions of goods made in a Member State other than that of
establishment, that taxable person shall not on that account be deprived of entitlement to exemption
under the special scheme for small enterprises provided for in Title XII, Chapter 1, of the VAT
Directive.

[Replaced by guidelines agreed at the 123" meeting]
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3.

3.4

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Poland

References: Articles 146(1) and 147(2)

Subject: Permanent address or habitual residence of non-EU travellers —
further analysis

(Document taxud.c.1(2023)1794144 — Working paper No 1059)

The VAT Committee unanimously agrees that, in order to comply with the conditions
governing the exemption on exportation of goods carried in the personal luggage of travellers
laid down in Article 147(1) of the VAT Directive, it shall be required, according to
Article 147(2), that both the permanent address or habitual residence of the traveller, and the
information on his/her destination are checked.

The VAT Committee almost unanimously agrees that, since the list of documents in
Acrticle 147(2), first and second subparagraphs, of the VAT Directive is non-exhaustive, the
decision on which documents constitute valid proof of the permanent address or habitual
residence of the traveller shall be left at the discretion of Member States. Although identity
documents must be considered as proof of nationality, the place of permanent residence is not
linked to the nationality of the traveller, and the VAT Committee therefore agrees by almost
unanimity that additional supporting evidence may be required for verification purposes
where the documents showing the identity of the traveller do not provide information about
the permanent address or habitual residence, thereby also ensuring equal treatment of EU
citizens and non-EU citizens.

The VAT Committee almost unanimously agrees that in case the permanent address or
habitual residence of a traveller cannot be determined with certainty by means of a single
proof, Member States shall be allowed to request the traveller to submit supporting evidence
of his/her place of residence subject to not making this process too burdensome for the
traveller concerned.

The VAT Committee almost unanimously confirms that tax authorities shall in principle be
entitled to request access to information provided by travellers to third parties insofar as that
information can help to verify the permanent address or habitual residence of the traveller, in
compliance with data protection rules.
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3. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

3.3 Origin: Poland
References: Articles 132(1)(i) and 132(1)(j)
Subject: Application of the VAT exemption to educational services

(Document taxud.c.1(2023)1740719 — Working paper No 1058)

1.  The VAT Committee unanimously agrees that educational services provided by lecturers at
higher education institutions, such as universities, based on contracts concluded with those
higher education institutions, shall not fall within the scope of the exemption provided for in
Article 132(1)(i) of the VAT Directive, if the lecturers cannot be considered to be an
organisation recognised by Member States as having similar objects as bodies governed by
public law, within the meaning of that provision.

2. The VAT Committee unanimously agrees that those educational services, likewise, shall not
fall within the scope of the exemption provided for in Article 132(1)(j) of the VAT Directive,
if the services in question cannot be considered to be given privately, within the meaning of
Acrticle 132(1)(j) of the VAT Directive.
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3. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

3.2 Origin: Denmark
References: Articles 30a, 30b and 73a
Subject: Vouchers in the form of City Cards - follow-up

(Document taxud.c.1(2023)1892223 — Working paper No 1062)

1. In light of the ruling of the Court of Justice of the European Union in case C-637/20 DSAB
Destination Stockholm, the VAT Committee unanimously confirms that to be classified as a
voucher pursuant to Article 30a, point (1), of the VAT Directive an instrument such as a city
card (i) must entail an obligation to accept it as consideration or part consideration for a
supply of goods or services, and (ii) the goods or services to be supplied or the identity of the
potential suppliers thereof must be specified in the city card or related documents, including
the terms and conditions of use. The VAT Committee also by unanimity confirms that these
conditions are cumulative and must both be met for any instrument to be classified as a
voucher.

2. Given that the classification of an instrument depends on factual circumstances, the VAT
Committee unanimously acknowledges that not all city cards will necessarily qualify as a
voucher. The VAT Committee however agrees almost unanimously that a city card giving
the cardholder a right to use the card as consideration for admission to selected attractions to
be supplied by designated third-party suppliers and for access to use tour buses and boats
granted by the issuer of the city card at a given place for a limited period and up to a set
amount, shall qualify as a voucher pursuant to Article 30a, point (1), of the VAT Directive.

3. The VAT Committee agrees almost unanimously that where services supplied by way of a
city card are subject to different rates of VAT or in part tax exempt so that the VAT due on
the services is not known at the time the city card is issued, the card must be classified as a
multi-purpose voucher in accordance with Article 30a, point (3), of the VAT Directive. If so,
the VAT Committee agrees almost unanimously that the taxable amount of the supply of
services provided in that respect shall be equal to the consideration paid for the city card or, in
the absence of information on that consideration, the monetary value indicated on the city
card itself or in the related documentation, less the amount of VAT relating to the services
supplied.
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4.

Where, as is the case under the business model examined, services are supplied both by the
issuer of a city card and by third-party suppliers, the VAT Committee agrees almost
unanimously that the taxable amount of the service supplied by the issuer of the city card
consisting in the running of tour buses and boats for use by the cardholder shall be equal to
the consideration paid for that city card less the amount of VAT, reduced by any amounts paid
to third-party suppliers for services supplied by them by virtue of the city card in question.

Under the business model examined where services are supplied both by the issuer of a city
card and by third-party suppliers, the VAT Committee agrees almost unanimously that in
respect of services such as admission to museums and attractions or sightseeing provided by a
third-party supplier to the cardholder for which the city card is used as part consideration, the
taxable amount shall be the monetary value of the service supplied as indicated in the related
documentation, less the amount of VAT relating to that service. Where the agreement
between the issuer of the city card and the third-party supplier stipulates that the monetary
value of the service amounts to a percentage of its normal price, the VAT Committee agrees
almost unanimously that this reduction shall be regarded as a price discount obtained at the
time of the supply.
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CASE LAW - ISSUES ARISING FROM RECENT JUDGMENTS OF THE COURT OF
JUSTICE OF THE EUROPEAN UNION

Origin: Commission
References: Article 14(1) and (2)(c)
Subject: CJEU Case C-235/18 Vega International: Fuel cards — follow-up

(Document taxud.c.1(2023) — Working paper No 1067)

1. The VAT Committee almost unanimously notes, in line with the case C-235/18 Vega
International® of the Court of Justice of the European Union (CJEU), that where fuel is
supplied to a fuel cardholder under a fuel cards scheme that falls under Article 14(1) of the
VAT Directive, the supply made by the fuel card issuer shall not qualify as a supply of goods
to the fuel cardholder but as a supply of a financial service.

2. Where fuel is supplied under a fuel cards scheme falling under Article 14(2)(c) of the VAT
Directive, the VAT Committee agrees by almost unanimity that there shall be a supply of
fuel to the fuel card issuer without there being a requirement of a transfer to that fuel card
issuer of the right to dispose of the fuel as owner.

For a fuel cards scheme to fall under Article 14(2)(c) of the VAT Directive, the VAT
Committee almost unanimously agrees that all of the following conditions shall be met:

1) a transfer of ownership of the fuel in the sense of the formal legal title is made to the
fuel card issuer (intermediary);

2)  the supplies to and by the fuel card issuer (intermediary) are similar;

3) anagreement exists between the intermediary and the principal.

1 CJEU, judgment of 15 May 2019, Vega International Car Transport and Logistic, C-235/18, EU:C:2019:412.
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To comply with each of these conditions, the VAT Committee almost unanimously agrees
that the fuel cards scheme shall at minimum meet the following criteria:

Condition 1): transfer of the ownership of the fuel in the sense of formal legal title

a)

b)

d)

The parties bear the risk of non-payment at their respective deemed-delivery or delivery
stage being the mineral oil company at the level of the fuel card issuer and the fuel card
issuer at the level of the fuel card holder.

The contractual risk of damage to the fuel cardholder is borne by the fuel card issuer,
such that in the event material defects in the fuel result in damage to the fuel cardholder
(e.g., in the form of engine damage caused by the fuel supplied), that cardholder shall
assert all contractual claims including product related ones to the fuel card issuer, and
not to the mineral oil company.

The parties independently set the price at each leg of the chain at the level of the
mineral oil company and at the level of the fuel card issuer respectively.

By confirming each individual supply to the fuel cardholder within the framework of its
contractual agreements with the mineral oil company and the fuel cardholder, the fuel
card issuer decides on the conditions of the purchase including the quality, quantity,
place and time and confirms that the fuel cardholder is allowed to access the fuel
directly.

Condition 2): the supply to and the supply by the fuel card issuer are similar

a)

The fuel card issuer does not alter the fuel delivered by the mineral oil company.

Condition 3): an agreement exists between the intermediary and the principal

a)

The fuel card issuer is supplying on behalf of the mineral oil company or purchasing on
behalf of the fuel card holder and the chosen structure is reflected in their agreement. The
agreement explicitly refers to a supply of fuel and ancillary services, not to the granting
of credit or the administration of fuel supplies.
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b) The agreement reflects the economic reality. At the fuel station, the fuel cardholder
demonstrates the existence of the agreement by using a means of an identification card
(e.g., a fuel card) issued by the fuel card issuer.

c) The fuel card issuer is paid for its services to its principal (the mineral oil company or the
fuel cardholder).

3. The VAT Committee almost unanimously agrees that the criteria convened for applicability
of Article 14(2)(c) of the VAT Directive in the absence of transfer of ownership shall be
without prejudice for any prior characterisation by Member States of fuel supplied to a
cardholder under a fuel cards scheme as being a supply of goods under Article 14(1) of the
VAT Directive. To that end, the VAT Committee almost unanimously agrees that these
guidelines shall not apply retrospectively.
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6.

6.2

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission
References: New Articles 284, 284a-284e, 288, 288a, 292a-292d of the VAT
Directive

Articles 17(1)(a) and (2), 21(2b), 31(2a), 32(1) and 37a-37b of the
VAT Administrative Cooperation Regulation

Subject: The SME scheme updated as of 1 January 2025

(Document taxud.c.1(2023)11242551 — Working paper No 1073)

with account also taken of discussions during the 121 meeting:

5.

5.2

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Netherlands
References: New Article 284(1)
Subject: The new special scheme for small enterprises and fixed

establishments
(Document taxud.c.1(2022) 7157727 — Working paper No 1051)

Solely for the purposes of applying the special scheme for small enterprises provided for in
Title XII, Chapter 1, of the VAT Directive, the VAT Committee almost unanimously agrees
that for a taxable person to be regarded as established within the territory of a Member State
as provided for under Article 284(1) of the VAT Directive in its wording as of 1 January 2025
and granted possible exemption, the place where the functions of that taxable person’s central
administration are carried out must be in that particular Member State, as determined based on
criteria equivalent to those laid down in Article 10(2) and (3) of the VAT Implementing
Regulation. Consequently, the VAT Committee agrees by almost unanimity that where a
taxable person only has a fixed establishment in a particular Member State, that taxable
person cannot for the application of this special scheme be regarded as established in that
Member State. Similarly, where a taxable person whose functions of central administration
are carried out outside the EU has a fixed establishment in a particular Member State, the
VAT Committee almost unanimously agrees that the taxable person cannot be regarded as
established in that Member State under Article 284(1) of the VAT Directive in its wording as
of 1 January 2025.
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2. Where the exemption under the said special scheme has been put in place by a Member State
in which a taxable person established in another Member State has a fixed establishment, the
VAT Committee almost unanimously agrees that the taxable person may benefit from the
exemption in that Member State pursuant to Article 284(2) of the VAT Directive in its
wording as of 1 January 2025. Where a taxable person is not established in any Member State
as the taxable person’s functions of central administration are carried out outside the EU, the
VAT Committee almost unanimously agrees that such a non-established taxable person
cannot benefit from the exemption in that Member State provided for under Article 284(2) of
the VAT Directive in its wording as of 1January 2025. The VAT Committee almost
unanimously agrees that this shall apply whether or not the non-established taxable person
has a fixed establishment in the Member State concerned or any other Member State.

These guidelines replace those agreed on the issue of the new special scheme for small enterprises
and fixed establishments following the discussion at the 121% meeting (Document B —
taxud.c.1(2023)5257065 — Working paper No 1056).
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6. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

6.2 Origin: Commission
References: New Articles 284, 284a-284e, 288, 288a, 292a-292d of the VAT
Directive

Articles 17(1)(a) and (2), 21(2b), 31(2a), 32(1) and 37a-37b of the
VAT Administrative Cooperation Regulation

Subject: The SME scheme updated as of 1 January 2025

(Document taxud.c.1(2023)11242551 — Working paper No 1073)

with account also taken of discussions during the 121 meeting:

5. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

5.3 Origin: Belgium
References: New Article 284(3)(b)
Subject: The new special scheme for small enterprises: interaction with rules

on intra-Community acquisitions
(Document taxud.c.1(2022) 7158574 — Working paper No 1052)

The VAT Committee unanimously notes that to be able to benefit from exemption in a Member
State other than that in which a taxable person is established as provided for under Article 284(1) of
the VAT Directive in its wording as of 1 January 2025, the taxable person must, as set out in
Acrticle 284(3)(b) of the VAT Directive in its wording as of 1 January 2025, be identified for the
application of this exemption in the Member State of establishment only.

As this requirement serves only for the application of the exemption laid down in Article 284(2) of
the VAT Directive in its wording as of 1 January 2025, the VAT Committee unanimously agrees
that where a taxable person is obliged under Article 214(1)(b) of the VAT Directive to be identified
for intra-Community acquisitions of goods made in a Member State other than that of
establishment, that taxable person shall not on that account be deprived of entitlement to exemption
under the special scheme for small enterprises provided for in Title XII, Chapter 1, of the VAT
Directive. The VAT Committee unanimously agrees that the same shall apply where a taxable
person receiving services in a Member State other than that of establishment for which the taxable
person is liable to pay VAT pursuant to Article 196 of the VAT Directive, is obliged to be identified
under Article 214(1)(d) of the VAT Directive.

297

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 123RP MEETING of 20 November 2023
DOCUMENT B — taxud.c.1(2024)800132 — 1076 (2/2)

These guidelines replace those agreed on the issue of the new special scheme for small enterprises:
interaction with rules on intra-Community acquisitions following the discussion at the 121 meeting
(Document C — taxud.c.1(2023)5499576 —Working paper No 1063).
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6. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

6.1. Origin: Slovakia
References: Title XI1, Chapters 1 and 6 of the VAT Directive
Subject: The special scheme for small enterprises: interaction with the One-
Stop-Shop Union scheme and the Import One-Stop-Shop Non-Union
scheme

(Document taxud.c.1(2023)10130237 — Working paper No 1069)

Interaction between the special scheme for small enterprises (SME scheme) and the One-
Stop-Shop (OSS) Union scheme

1. The VAT Committee unanimously agrees that the cohabitation between the existing SME
scheme and the OSS Union scheme is currently possible and therefore, a taxable person who
meets the requirements shall be able to apply exemption under the SME scheme in the
Member State in which it is established and at the same time be registered for the OSS Union
scheme and declare the supplies set out in Article 369b of the VAT Directive.

2.  The VAT Committee unanimously agrees that as from 1 January 2025, the cohabitation
between the SME scheme and the OSS Union scheme remains possible and therefore, a
taxable person who meets the requirements shall be able to VAT exempt its supplies under the
SME scheme made in its Member State of establishment® and/or in other Member States and
at the same time be registered for the OSS Union scheme and declare the supplies set out in
Article 369b of the VAT Directive insofar as those supplies are carried out in other Member
States where the taxable person does not apply the SME scheme.

3. The VAT Committee unanimously recognises that while supplies covered by the SME
scheme are not to be included in the OSS declaration, the supplies that are included in the
OSS declaration shall be included in the small enterprise’s annual turnover to be reported in
the prior notification and in the quarterly reports under the SME scheme.

1 The Member State of establishment is the Member State where the functions of the taxable person’s central
administration are carried out.
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4.  The VAT Committee almost unanimously confirms that to accurately determine the annual
turnover of a taxable person in a given Member State, the value of intra-Community distance
sales of goods and supplies of telecommunications, broadcasting and electronically supplied
services to non-taxable persons who are established or have their permanent address or
usually reside in any Member State other than the Member State where the supplier is
established, shall be included in the annual turnover of the taxable person in:

o the Member State where the taxable person is established if the conditions of
Article 59c of the VAT Directive are met:

o  the taxable person has no fixed establishment in other Member States than the
Member State of establishment;

o  the total value — exclusive of VAT — of these supplies does not exceed
EUR 10 0002 in the current calendar year nor did it do so in the previous calendar
year; and

o the taxable person has not opted for taxation at destination;

o the Member State where the place of supply of the goods or services concerned is
located according to Article 33(a) or 58 of the VAT Directive when Acrticle 59c¢ of the
VAT Directive is not applicable.

The VAT Committee almost unanimously confirms that the option referred to in paragraph 3
of Article 59c is deemed to have been exercised by taxable persons registered in the special
scheme provided for in Title XII, Chapter 6, Section 3 of the VAT Directive (OSS Union
scheme).

Interaction between the SME scheme and the Import One-Stop Shop (10SS)

The VAT Committee almost unanimously confirms that the SME scheme and the 10SS shall be
mutually exclusive and remain so as from 1 January 20253. To avoid the risk of double non-
taxation4, a taxable person availing of exemption under the SME scheme must opt out of the SME
scheme to be able to use the I0SS.

‘Or the equivalent in national currency’.

3 Only taxable person with a seat of economic activity located in an EU Member State can have access to the SME
scheme.

4 See page 21 of the OSS Guide
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6. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

6.2 Origin: Commission
References: New Articles 284, 284a-284e, 288, 288a 292a-292d of the VAT
Directive

Articles 17(1)(a) and (2), 21(2b), 31(2a), 32(1) and 37a-37b of the
VAT Administrative Cooperation Regulation

Subject: The SME scheme updated as of 1 January 2025
(Document taxud.c.1(2023)11242551 — Working paper No 1073)

Definitions

1. For the purposes of the present guidelines,

a)

b)

d)

“SME scheme” shall mean the special scheme for small enterprises laid down in
Title X1, Chapter 1, of the VAT Directivel,

“Windsor Framework arrangements” shall mean the arrangements adopted by the Joint
Committee established by the Agreement on the withdrawal of the United Kingdom of
Great Britain and Northern Ireland from the European Union and the European Atomic
Energy Community as enshrined in its Decision No 1/2023 of 24 March 2023 laying
down arrangements relating to the Windsor Framework [2023/819];

“Member State of establishment” shall mean the Member State in which a taxable
person eligible for exemption on its supplies of goods and services under the SME
scheme is established?;

“Member State of exemption” shall mean any Member State other than that of
establishment in which a taxable person is eligible for exemption under the SME
scheme on its supplies of goods and services;

1 Any reference made to provisions governing the SME scheme referred to throughout these guidelines shall be taken
to be to the provisions in their wording as of 1 January 2025.

2 To determine what it takes to be seen as established in a Member State, see also guidelines resulting from the
123" meeting of 20 November 2023 — Document A — taxud.c.1(2024)794997 —Working paper No 1075 (p. 295).
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e)  “domestic exemption” shall mean the exemption granted to a taxable person established
in the Member State in which VAT is due as provided for under Article 284(1) of the
VAT Directive;

f)  “cross-border exemption” shall mean the exemption granted to a taxable person
established in a Member State other than that in which VAT is due as provided for
under Article 284(2) of the VAT Directive;

g)  “domestic threshold” or “domestic thresholds” shall mean the annual turnover threshold
or thresholds fixed by the Member State in line with Article 284(1) of the VAT
Directive as the upper limit for the application of exemption under the SME scheme;

h)  “Union threshold” shall mean the Union annual turnover threshold laid down in
Acrticle 284(2)(a) of the VAT Directive the purpose of which is to ensure that taxable
persons benefiting from the cross-border exemption are small enterprises;

i)  “EX number” shall mean the individual identification number with the suffix 'EX"' by
which, as provided for under Article 284(3) of the VAT Directive, the Member State of
establishment identifies a taxable person wanting to benefit from the cross-border
exemption.

Territorial scope

2.

In line with the arrangements put in place by the Windsor Framework, the VAT Committee
unanimously confirms that the SME scheme shall not apply to the following transactions:

a)  supply of goods made by a taxable person established in a Member State where the
place of that supply is located in Northern Ireland;

b)  the supply of goods made by a taxable person established in Northern Ireland where the
place of that supply is located in a Member State.

General features of the SME scheme

3.

The VAT Committee unanimously agrees that with the SME scheme not being mandatory, it
is for each Member State to decide whether or not to apply the domestic exemption. Where a
Member State has put in place the domestic exemption, the VAT Committee however
unanimously agrees that the Member State shall be required also to apply the cross-border
exemption.
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4.  The VAT Committee unanimously agrees that the exemption under the SME scheme shall, in
line with Article 290 of the VAT Directive, be optional for taxable persons to apply. To be
able to avail of the cross-border exemption, the VAT Committee unanimously agrees that the
taxable person shall not be required also to apply the domestic exemption.

5. Where, in a particular Member State, a taxable person avails of exemption under the SME
scheme be it domestic or cross-border, the VAT Committee unanimously agrees that the
exemption shall apply to all the supplies of goods and services made by the taxable person
within that Member State except only for those excluded from the SME scheme under
Article 283 of the VAT Directive. The VAT Committee unanimously agrees that exemption
under the SME scheme shall not apply to supplies of goods and services made to or
importation of goods made by the taxable person.

6.  Should use be made of exemption in a Member State under the SME scheme, the VAT
Committee agrees by unanimity that the taxable person may not apply the normal VAT
arrangements for any of its supplies in that Member State except for those excluded by the
Member State granting the exemption by way of Article 283 of the VAT Directive. The VAT
Committee agrees unanimously that when Member States decide to exclude supplies from
the SME scheme, any such exclusion shall be based on objective criteria.

Domestic exemption
- conditions to meet for exemption to apply

7. The VAT Committee agrees by unanimity that the domestic exemption shall only apply
insofar as the total value of goods and services supplied by the taxable person established in
the Member State granting the exemption does not exceed the domestic threshold applied by
that Member State. In fixing that threshold, the VAT Committee agrees by unanimity that as
is the case when calculating the total value, the amount making up that threshold shall not
include VAT.
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- varying thresholds

8.

10.

Where, for the application of the domestic exemption, a Member State applies more than one
threshold as authorised, the VAT Committee unanimously agrees that no matter how its
domestic thresholds are composed these thresholds must all be seen as sectoral. Thus, the
VAT Committee unanimously agrees that a Member State applying more than one domestic
threshold shall be required to take all steps necessary to ensure that a taxable person can only
benefit from one of those thresholds.

Where a Member State applies more than one domestic threshold, the VAT Committee
unanimously agrees that to enable determining which threshold is applicable, the Member
State concerned shall introduce clear and precise criteria for the scope and application of these
thresholds. The VAT Committee unanimously agrees that this must be done based on
objective criteria such as the supplies made, with recourse made, for instance, to the common
nomenclature (CN) or the statistical classification of products by activity (CPA), or the sector
of activity, based on the statistical classification of economic activities (NACE), and may not
see a threshold reserved for a particular category of taxable persons.

The VAT Committee almost unanimously agrees that with thresholds based on objective
criteria, it cannot be left to the taxable person to decide which of the domestic thresholds to
apply. Having determined based on the facts available which domestic threshold is applicable,
the VAT Committee almost unanimously agrees that to avoid legal uncertainty for a taxable
person whose activities may fluctuate over the year, Member States shall only require the shift
from one threshold to another once a year at the beginning of each calendar year based on
activities reported during the preceding calendar year.

- calculation of turnover

11.

Where, in accordance with Article 17 of the VAT Directive, the transfer of goods forming
part of the business assets of a taxable person to another Member State is to be treated as a
supply of goods for consideration, the VAT Committee unanimously agrees that the amount
attributable to that supply, made up by the purchase price, or in the absence of a purchase
price, the cost price of those goods pursuant to Article 76 of the VAT Directive, shall be
included in the calculation of the taxable person’s turnover in the Member State of dispatch of
the goods under Article 288 of the VAT Directive.
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Cross-border exemption
- access to exemption

12.  The VAT Committee unanimously agrees that the cross-border exemption shall apply only if
the Union annual turnover of the taxable person does not exceed the Union threshold of
EUR 100 000 and the total value of goods and services supplied in the Member State of
exemption does not exceed the domestic threshold applied by that Member State of
exemption. Given that these conditions are cumulative, the VAT Committee unanimously
agrees that even though the domestic threshold of a Member State of exemption may not be
exceeded, a taxable person whose Union annual turnover exceeds the Union threshold of
EUR 100 000 shall be excluded from the cross-border exemption in all of the Member States
of exemption. The VAT Committee unanimously however agrees that where the Union
threshold is exceeded, this shall not deprive the taxable person of access to exemption in the
Member State of establishment.

13. The VAT Committee unanimously agrees that in order to benefit from the cross-border
exemption the taxable person shall submit a prior notification to its Member State of
establishment and be identified by an EX number. Not to delay access to the cross-border
exemption, the VAT Committee unanimously agrees that the Member State of establishment
shall issue the EX number or update it as soon as it receives confirmation from any of the
Member States of exemption, with updates to follow, and inform the taxable person of access
to exemption in that Member State rather than waiting for confirmation to be received from
all the Member States of exemption. The VAT Committee unanimously agrees that if it is
informed by a Member State of exemption that the conditions of exemption are not met, the
Member State of establishment shall adopt the same approach.
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14.

15.

Where, in specific cases, a Member State of exemption needs additional time to carry out the
necessary checks to prevent tax evasion or avoidance, the VAT Committee unanimously
agrees that the Member State in question shall, further to Article 284(5) of the VAT Directive,
inform the Member State of establishment to enable it to keep the taxable person concerned
aware of the delay. If, pursuant to Article 37b(2) of the VAT Administrative Cooperation
Regulation, the Member State of establishment receives no information that the taxable
person does not meet the conditions for the cross-border exemption to apply and it is not
informed by the Member State of exemption that additional time for checks is needed, the
VAT Committee almost unanimously agrees that the Member State of establishment may, in
view of its obligation under Article 284(5) of the VAT Directive, assume that the taxable
person is eligible for exemption but only at such time as to be able to meet the set deadline of
35 working days following receipt of the prior notification.

Where a taxable person wants to avail itself only of the domestic exemption, the VAT
Committee almost unanimously agrees that the taxable person shall not be required to
submit a prior notification pursuant to Article 284(3) of the VAT Directive unless obliged to
do so by the Member State of establishment. Where the taxable person wants to avail itself
both of the domestic and of the cross-border exemption, the VAT Committee almost
unanimously however agrees that a prior notification shall be required. Where a taxable
person making use of the cross-border exemption wants to extend its use to other Member
States of exemption or where the taxable person wants to cease applying the cross-border
exemption in one or more Member States of exemption, the VAT Committee almost
unanimously agrees that the taxable person shall be required to make an update to the prior
notification in line with Article 284(4) of the VAT Directive.

- prior notification

16.

In addition to information already foreseen by Article 284a(1) of the VAT Directive, the VAT
Committee almost unanimously agrees that Member States shall ensure that taxable persons
in their prior notification and any update made to the prior notification also include
information about any number by which they may be identified for VAT purposes in the
Member State(s) of exemption. The VAT Committee almost unanimously agrees that, as
soon as access is granted to the SME scheme, the Member State of exemption shall take all
the steps necessary to ensure that the taxable person ceases, in respect of supplies of goods
and services made in that Member State falling under the SME scheme, to be identified there.
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17.

18.

19.

The VAT Committee almost unanimously agrees that should a Member State, as authorised
under Article 288a(1) of the VAT Directive, opt to extend the period of exclusion to two
calendar years when a taxable person exceeds the domestic threshold, the prior notification
must in regard to that Member State contain the total value of supplies of goods and services
made not only in the current and the preceding calendar year but also in the calendar year
prior to that.

The VAT Committee almost unanimously agrees that should a Member State, as authorised
under Article 284(1), second subparagraph, of the VAT Directive, have opted to apply more
than one domestic threshold, the taxable person must in the prior notification for that Member
State report separately the total value of supplies of goods and services in respect of each of
the thresholds applied by that Member State.

Where, for example being a start-up, a taxable person has made no supplies in the preceding
calendar year, the VAT Committee unanimously agrees that this shall not prevent the taxable
person from benefiting from the cross-border exemption. The VAT Committee unanimously
agrees that in any such case, the taxable person shall, as is the case with quarterly reports
submitted under Article 284b of the VAT Directive, indicate in the prior notification the
absence of supplies made by ‘0’.

- correction to the prior notification

20.

With a view to ensure that information contained in the prior notification is accurate and
complete, the VAT Committee unanimously agrees that a taxable person who prior to
admission to the SME scheme detects material errors in the information submitted shall be
required to correct the prior notification. The VAT Committee unanimously agrees that
where such correction is made, this shall see the original prior notification replaced by a new
prior notification. For any such new prior notification, the VAT Committee unanimously
agrees that calculation of the 35 working days laid down in Article 284(5), second
subparagraph, of the VAT Directive shall start anew from the date of submission of that new
prior notification.
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21.  Where a taxable person detects material errors in the prior notification after being admitted to
the SME scheme and given an EX number, the VAT Committee unanimously agrees that
correction shall be made by way of an update to the prior notification. The VAT Committee
unanimously agrees that for omissions such as missing out on listing a Member State in
which the taxable person wants to avail of exemption, an update to the prior notification shall
be required pursuant to Article 284(4) of the VAT Directive. If an update to a prior
notification is submitted before the prior notification is fully processed, the VAT Committee
unanimously agrees that the update shall be seen as received only once the prior notification
has been processed in respect of all the Member States of exemption concerned and the
taxable person has been informed of the outcome.

- reporting

22. To avoid duplication of information already available, the VAT Committee almost
unanimously agrees that the total value of supplies of goods and/or services to be reported by
the taxable person for the calendar quarter following admission to the SME scheme shall not
include the value of supplies contained in the prior notification submitted during that same
calendar quarter. To avoid a gap in reporting, the VAT Committee almost_unanimously
agrees that the total value of supplies of goods and/or services to be reported by the taxable
person for the calendar quarter after being admitted to the SME scheme must, where the prior
notification is submitted prior to that calendar quarter, also separately indicate the value of
supplies made during the preceding calendar quarter if not contained in the prior notification
to capture supplies made after submission of that prior notification but before admission to the
SME scheme.

- correction to the quarterly report

23.  Where a taxable person detects errors in a quarterly report, the VAT Committee unanimously
agrees that correction shall be done by resubmission of the original quarterly report. The VAT
Committee agrees unanimously that the same shall apply if as a result of cancellation of
transactions carried out in a calendar quarter, the value reported for that calendar quarter is no
longer accurate.
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- other obligations

24,

While invoices may be required, the VAT Committee unanimously agrees that if this is the
case the taxable person shall, as envisaged under Article 220a(1)(c) of the VAT Directive, be
allowed to issue simplified invoices in line with Article 226b of the VAT Directive. The VAT
Committee confirms by almost unanimity that as to gain access to exemption under the SME
scheme the taxable person must for that purpose be identified in the Member State of
establishment only. The VAT Committee therefore agrees unanimously that a taxable person
required to issue invoices for supplies falling under the SME scheme in a Member State of
exemption may not on that account be obliged to register in that Member State.

- non-compliance with reporting obligations

25.

The VAT Committee almost unanimously agrees that the option provided for under
Article 284d(3) of the VAT Directive by which a Member State of exemption may impose
VAT obligations on a taxable person who fails to comply with the obligation of reporting,
shall be exercised with all due consideration to the principle of proportionality. To ensure that
such imposition of VAT obligations is proportionate, the VAT Committee almost
unanimously agrees that in case submission is not timely the Member State of exemption
shall only take such a measure if the taxable person is late in the submission of the quarterly
report by more than 30 days or where consecutively two or more quarterly reports are
submitted late.

- deduction

26.

The VAT Committee unanimously agrees that, as stipulated in Article 289 of the VAT
Directive, taxable persons whose supplies are exempt under the SME scheme shall not be
entitled to deduct VAT in accordance with Articles 167 to 171 and Articles 173 to 177 of the
VAT Directive. Where a taxable person making supplies exempt under the SME scheme in a
Member State (MS1) procures input in MS1 to be used for taxed supplies made in another
Member State (MS2) in which the taxable person does not avail of the exemption, the VAT
Committee thus agrees unanimously, as also confirmed by the Court of Justice of the
European Union in its ruling in case C-507/16 Entertainment Bulgaria System, that the
taxable person shall not, pursuant to Article 169(a) of the VAT Directive, be eligible to deduct
VAT.
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27. Where the taxable person procures input in MS2 in which it does not avail itself of the
exemption, the VAT Committee unanimously agrees that the taxable person shall be entitled
to deduct VAT but only if the input procured is used for taxed supplies made in MS2. If input
is procured in MS2 to be used for making exempt supplies in MS1, the VAT Committee
agrees unanimously that the taxable person shall not be entitled to deduct VAT in respect of
that input.

- cessation

28. The VAT Committee unanimously agrees that in the case of bankruptcy putting an
immediate end to taxable activities being carried out by the taxable person, the cross-border
exemption shall, as is the case when the Union threshold is exceeded, cease to apply when
bankruptcy is declared. Where for the duration of the bankruptcy procedure the taxable person
continues to carry out taxable activities, the VAT Committee however agrees unanimously
that the cross-border exemption shall only cease to apply upon submission of an update to the
prior notification in accordance with Article 284(4) of the VAT Directive.

29. When, during a calendar year, the turnover of a taxable person exceeds the domestic threshold
of a particular Member State, the VAT Committee unanimously agrees that the taxable
person shall, in line with Article 288a(1) of the VAT Directive, be excluded from the
exemption in that Member State in the following calendar year or, if so decided, the following
two calendar years. Where a taxable person ceases voluntarily to apply the exemption in a
particular Member State, the VAT Committee almost unanimously agrees that Member
States shall when laying down detailed rules and conditions for this voluntary cessation
pursuant to Article 290 of the VAT Directive pay due regard to the period of exclusion
applied in cases where the domestic threshold is exceeded.

- (de)activation of the EX number

30. When a taxable person in line with Article 284b(3) of the VAT Directive informs the Member
State of establishment that the Union threshold has been exceeded, the VAT Committee
unanimously agrees the taxable person's EX number must be deactivated to reflect when the
Union threshold was exceeded.
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31. The VAT Committee unanimously agrees that a taxable person availing of the SME scheme

32.

33.

may not be taken to have ceased its activities merely because no quarterly report is submitted.
Should no reports be submitted, the VAT Committee almost unanimously agrees that to be
able to assume that activities are ceased, the Member State of establishment must first take
steps to verify the state of affairs with the taxable person or through other means.

The VAT Committee almost unanimously agrees that a taxable person availing of the SME
scheme but reporting to have made no supplies during a calendar quarter shall not be taken to
have ceased its activities. If, however, during a period of 8 consecutive calendar quarters no
supplies of goods or services are reported, the VAT Committee almost unanimously agrees
that the taxable person shall, absent information to the contrary, be presumed to have ceased
its activities. The VAT Committee almost unanimously agrees that as a result, the EX
number allocated to the taxable person shall be deactivated in line with point (d) of
Acrticle 284e of the VAT Directive if no supplies have been reported for any of the Member
States of exemption or adapted should no supplies have been reported for some but not all
Member States of exemption.

Should a taxable person established in a Member State be granted access to the cross-border
exemption, the VAT Committee almost unanimously agrees that in the case of prior use in
that Member State, the Member State of establishment shall for the identification of that
taxable person reactivate the EX number previously allocated.
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5.

5.1.

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

Origin: Denmark
References: Articles 2(1) and 9(1)
Subject: VAT treatment of sales of skins in the secondary market

(Document taxud.c.1(2023)11101471 — Working paper No1070)

For the purposes of determining whether the sale of digital assets such as skins by individuals in the
secondary market falls within the scope of VAT:

1.

The VAT Committee unanimously agrees that when an individual sells skins to other players
via an online trading platform and receives in exchange payments capable of being expressed
in monetary terms! of an amount agreed between the parties, the supply shall be seen as
effected for consideration within the meaning of Article 2(1)(c) of the VAT Directive.

The VAT Committee unanimously agrees that while all circumstances must be taken into
account in the assessment of whether the sale of skins in the secondary market constitutes an
economic activity, the fact that an individual sells skins for consideration regularly over an
extended period of time shall in most cases be seen as evidence that this individual is
performing an economic activity.

The VAT Committee unanimously agrees that a seller shall be considered to be acting
independently regarding the sale of skins when the seller, as far as the sale is concerned, is not
bound to an employer by a contract of employment or by any other legal ties creating a
similar relationship including towards the platform where the sales are effected, makes the
sale in its own name, on its own behalf, under its own responsibility, fixes the prices and
bears the associated economic risk.

The VAT Committee unanimously agrees that a skins' seller being of legal age shall not be a
condition to the possible qualification as a VAT taxable person.

=

This is to be taken to include any national currency.
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4, QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

4.1 Origin: Denmark
References: Articles 103, 135, 311 and 371
Subject: Crypto art and VAT
(Document taxud.c.1(2024)1916657 — Working paper No 1080)

1.  The VAT Committee unanimously agrees that as works of crypto art have other practical use
than that of a means of payment, such items may not qualify as a currency pursuant to
Article 135(1)(e) of the VAT Directive. Thus, the VAT Committee unanimously agrees that
the VAT exemption provided for in Article 135(1)(e) of the VAT Directive shall not apply to
crypto art transactions.

2. The VAT Committee unanimously agrees that as these items are not appearing in the list
under Annex IX, Part A, of the VAT Directive, and cannot be seen as similar to any of the
objects in that list, the VAT margin scheme for works of art provided for in Article 311(1)(2)
of the VAT Directive shall not apply to works of crypto art. For the same reason, the VAT
Committee unanimously agrees that the reduced rate under Article 103 of the VAT Directive,
which will be based as from 2025 on point (26) of Annex Ill of the VAT Directive, shall not
apply to works of crypto art.

3. The VAT Committee almost unanimously agrees that the VAT exemption for the supply of

services by artists under Article 371 of the VAT Directive shall not apply to works of crypto
art as this exemption relies on a standstill clause limited in scope to what was exempted
before 1978, a time when crypto art did not exist.
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7.

7.1

ISSUES ARISING FROM RECENT JUDGMENTS OF THE COURT OF JUSTICE
OF THE EUROPEAN UNION

Origin: Commission

References: Articles 2(1)c, 30a, 30b, 31, 44, 47 and 58

Subject: CJEU Case C-68/23 Finanzamt O (Bons a usage unique)
(Document taxud.c.1(2024)7673249 — Working paper No 1089)

Where prepaid cards bearing the identifier of the Member State in which electronic services
are supplied to end consumers fulfil the conditions to be classified as single-purpose vouchers
(SPV) at the time of issue, the VAT Committee almost unanimously agrees that each
transfer of the prepaid cards made by taxable persons acting in their own name is to be
regarded as the supply of the underlying electronic services, pursuant to the first subparagraph
of Article 30b(1) of the VAT Directive.

In that context, the VAT Committee almost unanimously acknowledges that Article 58 of
the VAT Directive governing the place of supply of electronic services makes its application
dependent on the recipient of the service being a non-taxable person whereas the transfer of
the prepaid cards between taxable persons remains a B2B transaction.

The VAT Committee, therefore, almost unanimously agrees that, under the given
circumstances of case C-68/23 Finanzamt O (Bons a usage unique), the place of supply of
each transfer of such prepaid cards by taxable persons acting in their own name to another
taxable person, shall be the Member State in which the taxable person to whom the prepaid
card is transferred is established, has its permanent address or usually resides, pursuant to
Article 44 of the VAT Directive.

The VAT Committee almost unanimously acknowledges that there can be instances, such as
with services connected with immovable property (Article 47 of the VAT Directive) or goods
supplied without transport (Article 31 of the VAT Directive), whereby the rule governing the
place of supply of the underlying goods or services to which an SPV relates is not dependent
on the status of the customer. In such cases, the VAT Committee almost unanimously agrees
that the place of supply of the transfer of the SPV made by taxable persons acting in their own
name to other taxable persons shall coincide with that of the underlying supply to end
customers. The VAT Committee, however, almost unanimously acknowledges the need for a
case-by-case assessment.
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6. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

6.1 Origin: Commission
References: New Articles 53, second paragraph, 54(1), second subparagraph, 94,
98a and 316
New Annex I11, points (7), (13) and (26)
Subject: Council Directive (EU) 2022/542 — changes in need of transposition

(Document taxud.c.1(2024)8432333 — Working paper No 1093)
Place-of-supply related changes

1.  The VAT Committee almost unanimously confirms that in the case of in-person attendance,
services and ancillary services in respect of admission to cultural, artistic, sporting, scientific,
educational, entertainment or similar events such as fairs and exhibitions shall, when supplied
to taxable persons, fall under the first paragraph of Article 53 of the VAT Directive. In the
case of virtual attendance of such events, the VAT Committee almost unanimously agrees
that the services concerned shall fall under Article 44 of the VAT Directive.

Where admission to those events leaves a choice between in-person or virtual attendance and
the supplier does not know at the time of invoice issuance what the customer chooses, the
VAT Committee agrees by almost unanimity that the first paragraph of Article 53 of the
VAT Directive shall take precedence unless the facts demonstrate that the attendance was in
fact virtual and therefore should fall under Article 44 of the VAT Directive, in which case the
invoice must be corrected.

2.  The VAT Committee almost unanimously agrees that in the case of in-person participation,
services and ancillary services, relating to cultural, artistic, sporting, scientific, educational,
entertainment or similar activities shall, when supplied to non-taxable persons, be governed
by Article 54(1), first subparagraph of the VAT Directive. In the case of activities being
streamed or otherwise made virtually available, the VAT Committee almost unanimously
agrees that the services in question shall fall under Article 54(1), second subparagraph or, if
seen to qualify as electronically supplied services, Article 58 of the VAT Directive. Where
those activities are organised with a view to in-person participation, the VAT Committee
agrees by almost unanimity that the services shall fall under Article 54(1), first subparagraph
of the VAT Directive even if on occasion the activities may instead be streamed or otherwise
made virtually available.
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Where activities leave a choice between in-person or virtual participation and the supplier
does not know at the time of invoice issuance what the customer chooses, the VAT
Committee agrees by almost unanimity that the first subparagraph of Article 54(1) of the
VAT Directive shall take precedence unless facts demonstrate that the attendance was in fact
virtual and therefore should fall under Article 54(1), second subparagraph of the VAT
Directive or, if seen to qualify as electronically supplied services, Article 58 of the VAT
Directive, in which case the invoice must be corrected.

The VAT Committee unanimously agrees that streaming of cultural, artistic, sporting,
scientific, educational, entertainment or similar events or activities shall only qualify for a
reduced rate under point (7) or (13) of Annex Il to the VAT Directive if live. For streaming
to be live, the VAT Committee almost unanimously agrees that it must be performed in real
time even if a pause function is incorporated. The VAT Committee in any event agrees
unanimously that pre-recorded content that is played back shall not qualify as being live-
streaming. Where content is bundled with part being streamed live and part not, the VAT
Committee unanimously agrees that the bundle may only be subject to a reduced rate if live-
streaming is found to be the predominant element of the supply.

Changes to the second-hand scheme

4.

The VAT Committee unanimously agrees that a taxable dealer may apply the margin scheme
laid down in Articles 312 to 325 of the VAT Directive to goods, including works of art,
collectors' items and antiques acquired from a final consumer. The VAT Committee also
agrees unanimously that a taxable dealer may also opt to apply that margin scheme to works
of art, collectors’ items or antiques imported by the taxable dealer him or herself and to works
of art supplied to the taxable dealer from their creators or their successors in title or another
taxable person but, as a result of Article 316 of the VAT Directive, only if no reduced rate is
applied to that import or that supply.

316

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 125™ MEETING of 18 November 2024
DOCUMENT B — taxud.c.1(2025)7572682 — 1101 (3/3)

5. Where works of art, collectors’ items or antiques are imported by the taxable dealer in
Member State A and transferred to Member State B, the VAT Committee agrees by almost
unanimity that the taxable dealer may, irrespective of any reduced rate applied by Member
State A to the import, opt to apply the margin scheme in Member State B if no reduced rate is
applied by Member State B to the acquisition made in that Member State.

6. The VAT Committee notes unanimously that Member States may if they so wish apply a
reduced rate to the supply of works of art, collectors’ items or antiques based on point (26) of
Annex Il to the VAT Directive. Where such a reduced rate is applied, the VAT Committee
however agrees by unanimity that as a result of Article 98a of the VAT Directive the reduced
rate cannot be extended to works of art, collectors’ items and antiques supplied under the
margin scheme.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.2 Origin: Belgium
References: Articles 2, 9, 13 and 135(1)(c) and (f)
Subject: Treatment of Two-Way Contracts for Difference (TW CfD) for
electricity

(Document taxud.c.1(2024)8586235 — Working paper No 1097)

For the purposes of determining whether the concession by a Member State of an area, where the
State carries out an activity falling under its exclusive competence under public law, granted by the
State to the electricity generator and the related bi-directional cash settlements in the context of
Two-Way Contracts for Difference (TW CfD) falls within the scope of VAT:

1. The VAT Committee unanimously agrees that while all circumstances must be taken into
account in the assessment of whether the concession of an area from the State to the
electricity generator constitutes an economic activity, the facts that the competent authority
carries out an activity falling under its exclusive competence under public law, such as the
concession of a maritime plot in its Exclusive Economic Zone, and that this concession is not
granted in exchange of a specific consideration, shall in principle be seen as evidence that the
State is not performing an economic activity falling within the scope of the VAT Directive.

2.  The VAT Committee unanimously agrees that, should the hedging service provided by the
State to the electricity generator be considered as an independent supply of services in relation
to the concession of the public domain, a direct link must exist between that hedging service
and the cash settlement in order for the hedging service to be seen as a supply effected for
consideration within the meaning of Article 2(1)(c) of the VAT Directive. Notwithstanding
this, the VAT Committee unanimously agrees that in this situation the hedging service shall
not be seen to constitute an independent supply when it forms an intrinsic part of the State
concession and a complementary means for both parties to facilitate the investment.
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3. The VAT Committee unanimously agrees that, where it constitutes an independent supply of
hedging service for consideration, at least the following elements shall be taken into account
when determining whether the hedging service qualifies as an exempt financial service
pursuant to Article 135(1) of the VAT Directive:

o an element to consider for a service to qualify as an insurance service is to examine the
situation after the risk has arisen and which of the parties may assume the role of the
“insurer” and who receives the gain after the risk materialises.

o an element to consider for a service to qualify as a guarantee is either (i) to examine in
the contract whether the guarantee clause provides for an assurance in the event of
default by the other contracting party or (ii) in the absence of a distinguishable
counterparty, to analyse if the market itself by default provides such assurance based on
the strike price being lower than the market reference price.

o an element to consider for a service to qualify as a transaction in “other securities” is to
examine whether it involves a change or a possible change in the financial and legal
situation of the parties.
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5. QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS

5.4 Origin: Commission
References: Annex Il of the VAT Directive
Article 7 and Annex | of the VAT Implementing Regulation
Subject: Qualification as electronically supplied services of sales of skins in

the secondary market for VAT purposes
(taxud.c.1(2024)7674996 — Working paper No 1090)

For the purposes of determining whether sales of skins in the secondary market qualify as an
electronically supplied service:

1.  The VAT Committee unanimously agrees that the steps identified by Working paper No 843
“VAT 2015: Scope of the notion of electronically supplied services” shall, in line with the
guidelines resulting from the 102" meeting of 30 March 20152, be applied in the order in
which they are laid out.

2. With that in mind, the VAT Committee almost unanimously agrees that as skins are
considered to be digitised products given that they are fundamentally based on information
technology, the supply or the secondary supply of skins shall qualify as an electronically
supplied service under Article 7(2), point (a) of the VAT Implementing Regulation. This is
underlined, as the VAT Committee almost unanimously acknowledges, by these supplies not
being included in the indicative list of services in Article 7(3) of the VAT Implementing
Regulation.

3. The VAT Committee unanimously agrees that as skins are digitised products the supply or the
secondary supply of which qualifies as an electronically supplied service under Article 7(2),
point (a) of the VAT Implementing Regulation, there shall be no need to assess the level of
human intervention.

1 Guidelines resulting from the 102" meeting of 30 March 2015 Document D — taxud.c.1(2015)4128689 — 862
(p. 195).
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2.

2.1

NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission

References: New Articles 218 and 232

Subject: Changes in electronic invoicing rules applicable upon the entry into
force of the VAT in the Digital Age Directive

(Document taxud.c.1(2025)3620596 — Working paper No 1102)

The VAT Committee unanimously agrees that, according to the wording of Articles 218 and
232 of the VAT Directive applicable from the entry into force of the VAT in the Digital Age
Directive! until 30 June 2030, Member States cannot oblige taxable persons not established
within their territory to issue and/or receive electronic invoices even if they are registered for
VAT purposes in that Member State and intervene in taxable transactions taking place within
the territory of that Member State.

The VAT Committee unanimously agrees that for determining whether a taxable person can
be considered to be established in a Member State or having a fixed establishment in a
Member State for the purposes of the application of Articles 218 and 232 of the VAT
Directive applicable from the entry into force of the VAT in the Digital Age Directive,
reference shall be made to Articles 10 and 11 of the VAT Implementing Regulation2.

When a taxable person not established within the territory of a Member State has a fixed
establishment in that territory and that fixed establishment is involved in the supply of goods
or services or receives goods or services supplied within the territory of that Member State,
the VAT Committee unanimously agrees that the taxable person may be obliged to issue
and/or receive electronic invoices in respect of those transactions.

Even if the non-established taxable person cannot be subject to an obligation to issue and/or
receive electronic invoices, the VAT Committee is of the almost unanimous view that a
Member State may impose reporting obligations on these non-established taxable persons for
transactions carried out within the territory of that Member State.

Council Directive (EU) 2025/516 of 11 March 2025 amending Directive 2006/112/EC as regards VAT rules for the
digital age (OJ L, 2025/516, 25.3.2025).

Council Implementing Regulation (EU) No 282/2011 of 15 March 2011 laying down implementing measures for
Directive 2006/112/EC on the common system of value added tax (recast) (OJ L 77, 23.3.2011, p. 1).
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5. NEW LEGISLATION — MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS
5.1 Origin: Commission
References: New Articles 284a, 284b, 284c and 288 of the VAT Directive
Subject: Calculation of the annual turnover serving as reference for the SME
scheme
(Document taxud.c.1(2025)5901170 — Working paper No 1108 REV)
1. The VAT Committee unanimously agrees that consistent with the calculation of the annual

turnover, the total value of supplies of goods and services to be indicated in the prior
notification (the new Article 284a) and in the quarterly report (the new Article 284b) must be
calculated in accordance with the new Article 288 of the VAT Directive.

In this calculation, the VAT Committee unanimously agrees that the taxable person must, in
accordance with the new Article 288 of the VAT Directive, include the value, exclusive of
VAT, of the following categories of transactions:

a.  supplies of goods or services that would have been taxed if not made under the SME
scheme (category 1);

b.  zero-rated transactions (category 2);
c.  exempt export transactions and transactions treated as export (category 3);
d. intra-EU supplies of goods where exempt (category 4);

e.  exempt real estate transactions, financial transactions and insurance and reinsurance
services unless those are ancillary (category 5).

Re category 1

The VAT Committee almost unanimously agrees that this category shall include not only the
value of supplies of goods and services covered by the SME scheme but also the value of
supplies excluded from that scheme by way of Article 283 of the VAT Directive.
Acknowledging that the category covers only transactions to be taxed if not falling under the
SME scheme, the VAT Committee also agrees almost unanimously that the value of
transactions which are exempt under the normal rules or which do not fall within the scope of
VAT shall be disregarded.
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Re category 2

The VAT Committee almost unanimously agrees that this category shall include the value of
supplies of goods and services for which a zero rate is

o applied in accordance with Article 98(2) of the VAT Directive to transactions covered
by Annex III, points (1) to (6) or (10c), of the VAT Directive, and

o applied in accordance with Article 101a of the VAT Directive, and
o authorised under Article 105a(1) or (2) of the VAT Directive.
Re category 3

The VAT Committee unanimously agrees that this category shall include the value of
supplies of goods and services that are exempt from 1 July 2028, upon supply to a taxable
person deemed under Articles 136a or 136b of the VAT Directive to have received and
supplied those goods or services,

o on exportation pursuant to Articles 146 and 147 of the VAT Directive,

o when related to international transport pursuant to Articles 148 and 149 of the VAT
Directive such as the supply, modification, repair, maintenance, chartering and hiring of
certain vessels and aircraft as well as fuelling and provisioning thereof,

o when related to transactions treated as exports pursuant to Articles 151, 152 and 153 of
the VAT Directive such as the supply of goods and services under diplomatic and
consular arrangements or to recognised international bodies.

Re category 4

The VAT Committee unanimously agrees that this category shall include the value of intra-
EU supplies of any goods when exempt under Article 138 of the VAT Directive. It is the
almost unanimous view of the VAT Committee that account shall also be taken of the value
of any transfer of goods when treated as a supply of goods for consideration under Article 17
of the VAT Directive.

323

ATTENTION: Please bear in mind that guidelines issued by the VAT Committee are merely views of
a consultative committee. They do not constitute an official interpretation of EU law and do not
necessarily have the agreement of the European Commission. They do not bind the European
Commission or the Member States who are free not to follow them.

Reproduction of this document is subject to mentioning this Caveat.



GUIDELINES RESULTING FROM THE 127" MEETING of 14 May 2025
DOCUMENT A — taxud.c.1(2025)12284123 — 1113 (3/3)

Re category 5

The VAT Committee almost unanimously agrees that, unless otherwise specified, the value
of transactions exempt without deductibility of the VAT paid at the preceding stage under
Articles 132 to 136 of the VAT Directive shall be disregarded and not included in the
calculation. With this in mind, the VAT Committee almost _unanimously agrees that this
category shall include the value of the following transactions:

o real estate transactions covered by Article 135(1), points (j), (k) and (I) of the VAT
Directive,

o financial transactions covered by Article 135(1), points (b) to (g) of the VAT Directive,
and

o insurance and reinsurance services covered by Article 135(1), point (a) of the VAT
Directive.

Should these be ancillary transactions, the VAT Committee almost unanimously agrees that
the value of such ancillary transactions shall be disregarded. Where transactions constitute the
direct, permanent and necessary extension of the usual business activity of a taxable person,
the VAT Committee agrees almost unanimously that these can however not be regarded as
ancillary. Whether transactions are ancillary must, according to the almost unanimous view
of the VAT Committee, be determined on a case-by-case basis and will be dependent on the
circumstances of the taxable person.

2.  The VAT Committee unanimously agrees that in the calculation, the taxable person shall in
any event not include the value of the following transactions:

a.  supplies of goods or services for which the place of supply is outside the EU;
b.  disposals of tangible or intangible capital assets;
c. intra-EU acquisitions of goods;
d.  services for which VAT is payable by the taxable person as recipient;
e.  importations of goods.
3. The VAT Committee agrees unanimously that in line with the new Article 280a of the VAT

Directive the calculation of the annual turnover shall be based on the total value of supplies of
goods and services made during the calendar year.
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GUIDELINES ON VAT RELATED ISSUES IN VIEW OF THE WITHDRAWAL OF
THE UNITED KINGDOM FROM THE EUROPEAN UNION WITHOUT AN
AGREEMENT of 12 March 2019

DOCUMENT - taxud.c.1(2019)1857557 — 962 (1/3)

QUESTIONS CONCERNING THE APPLICATION OF EU VAT PROVISIONS IN CASE OF WITHDRAWAL
OF THE UNITED KINGDOM FROM THE EUROPEAN UNION WITHOUT AN AGREEMENT

CONTEXT OF THIS SET OF GUIDELINES: the United Kingdom submitted on 29 March 2017 the
notification of its intention to withdraw from the Union pursuant to Article 50 of the Treaty on
European Union. This means that as from 30 March 2019, 00:00h (CET) (‘the withdrawal date’)!
the United Kingdom will be a ‘third country’2.

1. Origin: Commission
References: Articles 63, 68 and 70 of Directive 2006/112/EC
Subject: On-going movements of goods from the United Kingdom to the EU-

27 Member States at the moment of its withdrawal

An intra-Community acquisition of goods is regarded as being made when the corresponding
supply is effected. Such a supply may be effected at the time when dispatch or transport of the
goods begins or during dispatch or transport. Given the principles of neutrality of VAT, legal
certainty and the requirement to ensure a rational taxation that avoids double taxation, the VAT
Committee therefore almost unanimously agrees that any intra-Community acquisition of goods of
which the dispatch or transport from the United Kingdom to the EU-27 Member States started
before its withdrawal from the EU shall be disregarded if the importation of these goods, as
provided for in Article 30 of the VAT Directive, in a Member State of the EU-27 has taken place as
from the withdrawal date.

2. Origin: Commission
Reference: Article 143(1)(e) of Directive 2006/112/EC
Subject: Reimportation of goods after the withdrawal of the United Kingdom

The VAT Committee almost unanimously agrees that the notion of "reimportation™, as referred to
in Article 143(1)(e) of the VAT Directive, shall also cover situations of importation where goods
have not been exported but were transported or dispatched from one of the EU-27 Member States to
the United Kingdom before the withdrawal date and are returned from the United Kingdom as from
the withdrawal date.

1 In accordance with Article 50(3) of the Treaty on European Union, the European Council, in agreement with the
United Kingdom, may unanimously decide that the Treaties cease to apply at a later date.
2 Athird country is a country not member of the EU.
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As there was no export declaration, the VAT Committee almost unanimously agrees that the
person who exported the goods shall use alternative means to prove that the goods are reimported in
unaltered state within the time limit referred to in Article 203(1) of Regulation (EU) No 952/2013
laying down the Union Customs Codes.

3. Origin: Commission
Reference: Article 4 of Directive 2009/132/EC
Subject: Personal property imported after the withdrawal of the United
Kingdom

The VAT Committee almost unanimously agrees that, where natural persons move their normal
place of residence from the United Kingdom to an EU-27 Member State within 6 months as from
the withdrawal date, the exemption laid down in Article 4 of Directive 2009/132/EC shall apply to
personal property imported by these persons in the EU-27 as from the withdrawal date, insofar as
the goods concerned have been in the possession of and, in the case of non-consumable goods, used
by the person concerned at his or her former normal place of residence in the United Kingdom for a
minimum of six months (except in special cases justified by circumstances) before the date on
which he or she ceased to have his or her normal place of residence outside the EU-27.

The VAT Committee almost _unanimously agrees, however, that the exemption of personal
property shall be made conditional upon such property having borne the customs and/or fiscal
charges to which it was normally liable in the United Kingdom or in one of the EU-27 Member
States before the importation in the EU, in accordance with Article 4, paragraph 2, of Directive
2009/132/EC.

4.  Origin: Commission
References: Directives 86/560/EEC, 2006/112/EC and 2008/9/EC
Subject: Refund of VAT charged before the withdrawal date in the United

Kingdom or in an EU-27 Member State to taxable persons not
established in the State of refund but established respectively either
in an EU-27 Member State or in the United Kingdom

Regarding VAT charged before the withdrawal date in the United Kingdom or in an EU-27
Member State to taxable persons not established in the State of refund but established respectively
either in an EU-27 Member State or in the United Kingdom, the VAT Committee almost
unanimously confirms the following:

3 0JL 269,10.10.2013, p. 1.
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(1) As from the withdrawal date, Directive 2008/9/EC no longer applies for the United Kingdom,
this entailing, inter alia, that a taxable person established in one of the EU-27 Member States
or in the United Kingdom shall not be able as from the withdrawal date to use the electronic
portal set up by his State of establishment for submitting an electronic refund application in
accordance with Article 7 of Directive 2008/9/EC.

(2) As from the withdrawal date the exchange of information between tax authorities relating to
VAT refund applications provided for in Article 48(2) and (3) of Regulation (EU)
No 904/2010 no longer applies in relation to the United Kingdom and any request for
information by the State of refund with regard to a VAT refund application shall therefore be
addressed directly to the taxable person concerned.

(3) Those taxable persons who have not submitted a refund application before the withdrawal
date, or in respect of which the refund application has not yet been forwarded by their State of
establishment to the State of refund by that date, must submit their refund application directly
to the State of refund. For the EU-27 Member States, this shall be according to the procedure
by which Directive 86/560/EEC has been implemented.

(4) The provisions on reciprocity (Article 2(2) of Directive 86/560/EEC), on the appointment of a
tax representative (Article 2(3) of Directive 86/560/EEC) and on the exclusion of certain
expenditure or possible additional conditions (Article 4(2) of Directive 86/560/EEC) shall not
be applicable in respect of VAT charged before the withdrawal date. However, in accordance
with Article 273 of Directive 2006/112/EC, Member States may require the applicant to
provide evidence of his status as taxable person or the original or copy of the invoices.

Although, as from the withdrawal date, Directive 2008/9/EC ceases to apply for the United
Kingdom, the VAT Committee almost unanimously acknowledges that in regard to VAT charged
to a taxable person before the withdrawal date the rights and corresponding obligations of taxable
persons derived from that Directive shall continue to apply, encompassing notably the right to a
refund of VAT, the time limits to submit a refund application, the information to be provided, the
time limits to be notified or to be requested to provide additional information, the time limits to
provide the requested additional or further additional information, the time limits to be refunded and
the right to receive interest in case of late payment. Further, the VAT Committee almost
unanimously agrees that refund applications relating to VAT charged from 1 January 2019 until
and including the day before the withdrawal date shall be treated as relating to the remainder of a
calendar year.
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NEW LEGISLATION - MATTERS CONCERNING THE IMPLEMENTATION OF
RECENTLY ADOPTED EU VAT PROVISIONS

Origin: Commission
References: Article 143(1)(ca) of the VAT Directive
Subject: Proposed solution to regularise double taxation in the IOSS VAT return

(Document taxud.c.1(2022)240383 — GFV working paper No 115)

1. The VAT Committee unanimously notes that following the implementation of the e-
commerce package on 1 July 2021, cases of double taxation were identified as an issue,
capable of arising in certain circumstances, that requires the urgent application of a pragmatic
and workable solution to address the problem in the short-term. The VAT Committee
unanimously acknowledges that double taxation is especially hindering the proper
functioning of the 10SS system when it is the result of the non-communication of the
supplier’s IOSS number due to the fact that the postal operator of the country of dispatch is
unable to transmit the I0OSS number and also because some Member States are not currently
in a position to validate the IOSS number correctly communicated in a full customs
declaration.

2.  Further to the Group on the Future of VAT’s meeting of 9 February 2022, the VAT
Committee unanimously agrees that, on a temporary basis, that is until all Universal Postal
Services are in a position to electronically communicate the 10SS number in the appropriate
postal format (i.e. ITMATT message) to the postal operators in the EU and until all Member
States have updated their national import systems so that they can validate the 0SS numbers
in a full customs declaration, the problem of double taxation arising in such situations only,
can be resolved by way of a correction of VAT in the IOSS VAT return. This solution applies
provided that the buyer is the person liable for the payment of VAT on import and the pre-
conditions for the correction of the 10SS VAT return are met. The VAT Committee confirms
by unanimity that this solution allows for the regularisation of double taxation through the
IOSS VAT return while the VAT charged on importation, paid by the buyer, is upheld in
which case the supplier shall correct and reimburse the amount of VAT collected at the time
of sale upon the request of the buyer when substantiated by proof of payment of import VAT.
The VAT Committee unanimously agrees that the application of this temporary solution is
without prejudice to solving the core and fundamental causes of double taxation as swiftly as
possible.
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