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Réponse de I’AFIC a la consultation sur les problemes qui se posent dans
le domaine de la fiscalité directe lorsque le capital-risque est investi de
maniére transfrontaliére

I. Identification globale de I'intervenant®

Prénom : Paul Nom de famille : Perpere
Etat de résidence/ d'établissement: France

Etat de résidence fiscale (si différent):

Coordonnées (adresse, numéro de téléphone, adresse électronique):

Association frangaise des investisseurs pour la croissance

23, rue de I'arcade

75008 Paris

étes-vous:

. un investisseur en capital-risque (veuillez spécifier si vous étes un investisseur
institutionnel, une banque, un organisme gouvernemental, un fonds de fonds, un fonds
de pension, une personne privée, etc.)

e [] un gestionnaire de fonds de capital-risque

e []un fonds de capital-risque

e M unreprésentant de I'industrie

e (] une administration fiscale d’un Etat membre
e [Jun conseiller fiscal ou un fiscaliste

e [] un universitaire

e [] autre (veuillez préciser quel est votre intérét pour ces questions)

Si vous étes un fonds/investisseur, veuillez préciser:

e [Jleou les pays dans lesquels vous investissez

1 Ni le contenu de votre contribution ni votre identité ne seront publiés sur Internet, sauf si vous donnez expressément votre
accord en mentionnant «Oui» dans les cases correspondantes du questionnaire. La Commission se réserve le droit de ne pas
publier toutes les contributions. Si votre contribution n'est pas publiée, son contenu sera pris en considération lors de la
préparation de la synthése de toutes les contributions. VVous devez insérer vos observations a ce sujet dans votre réponse ou les
envoyer au service chargé de la consultation (dont les coordonnées figurent dans la déclaration spécifique de confidentialité).

Il est également a noter que les informations transmises seront utilisées en stricte conformité avec les dispositions du
réglement (CE) n ° 45/2001 relatif a la protection des personnes physiques a 1’égard du traitement des données a caractére
personnel par les institutions et organes communautaires et a la libre circulation de ces données. Les données a caractére
personnel qui sont recueillies puis traitées, sont des données importantes pour la participation a la consultation publique, telles
que les nom et prénom/ la profession/ les adresses postale et électronique/numéro de téléphone/ le numéro de télécopie, en
particulier pour éviter les doubles emplois dans les réponses. VVos coordonnées ne seront pas utilisées a d'autres fins et seront
détruites une fois la consultation close (voir le point 6 de la déclaration relative au respect de la vie privée).

ASSOCIATION FRANCAISE
DES INVESTISSEURS
POUR LA CROISSANCE





ASSOCIATION FRANCAISE

DES INVESTISSEURS

n POUR LA CROISSANCE

e [] le ratio de votre investissement en capital-risque par rapport a la totalité de vos
investissements

Approuvez-vous la publication de votre réponse?

e M Oui
e Non

Approuvez-vous la publication de votre nom et d’autres données a caractere personnel?

e M Oui

e Non
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Avant-propos

L'AFIC salue l'initiative de la commission européenne concernant la consultation sur les
problemes qui se posent dans le domaine de la fiscalité directe lorsque le capital-risque est
investi de maniére transfrontaliere. Ce sujet fiscal est complexe. Il devient incontournable pour
le développement des activités de capital risque au niveau européen notamment a la veille de
I'entrée en vigueur de la directive sur les gestionnaires de fonds d’investissement alternatifs’ et
de la possibilité qui sera offerte aux fonds de européens de Venture Capital de bénéficier d’un
passeport afin d’étre commercialisés dans tous les Etats membres de I’Union européenne’.

L'AFIC est une association a but non lucratif qui regroupe 270 membres actifs, soit la quasi-
totalité des structures de capital-investissement en France, ainsi que 180 membres associés
issus de tous les métiers (cabinets d’avocats, sociétés d’expertise comptable, banques
d’affaires...) qui accompagnent et conseillent les investisseurs en capital. Elle a vocation a
fédérer, représenter et promouvoir la profession du Capital Investissement aupres des
investisseurs institutionnels, des entrepreneurs, des leaders d’opinion et des pouvoirs publics.
Elle figure au rang des trois associations reconnues par I'Autorité des Marchés Financiers dont
I'adhésion constitue pour les sociétés de gestion une des conditions d’agrément. Elle est
membre a ce titre de I’ACECEI (Association Francaise des Etablissements de crédits et des
Entreprises d’Investissement). C’est la seule association spécialisée sur le métier du Capital
Investissement et en particulier du capital-risque.

Les véhicules de capital risque francgais prennent essentiellement la forme de fonds communs
de placement. Ces fonds sont définis par la loi de frangaise comme étant des copropriétés de
valeurs mobilieres dépourvues de personnalité morale. C'est la société de gestion de
portefeuille qui agira en son nom et pour son propre compte. lls sont dénommés fonds
communs de placement a risque (FCPR) ou fonds communs de placement dans I'innovation
(FCPI1) ou encore fonds commun de proximité (FIP). Les FCPR sont principalement souscrits par
des investisseurs professionnels alors que les FCPI et les FIP sont des fonds dit retails destinés
exclusivement aux particuliers.

Sur le plan fiscal, quel que soit le type de fonds précité, le principe retenu est celui de la
transparence fiscale. Ceci signifie que les investisseurs professionnels seront taxés dans les
mémes conditions que s’ils avaient réalisé I'investissement directement.

Nous relevons que I'absence de personnalité morale du fonds, tout comme le principe de
transparence, placent I'exercice du capital investissement en dehors des regles fiscales
habituelles, ce qui peut le pénaliser.

Il existe également deux autres types de véhicules pouvant étre utilisés pour le capital
investissement que sont les sociétés de capital-risque et les sociétés financieres de I'innovation.
Ces véhicules ont la forme de sociétés par actions.

Vous trouverez ci-dessous nos réponses détaillées.

2 Directive 2011/61/UE sur les gestionnaires de fonds d’investissement alternatifs
8 Réglement européen en attente de parution au JOUE
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Il. Problémes rencontrés dans la pratique

1. Général

Avez-vous rencontré des obstacles liégs a la fiscalité directe, en relation avec votre
investissement de capital-risque transfrontalier? Si oui, veuillez fournir des précisions:

a) Les obstacles fiscaux et les raisons pour lesquelles ils sont apparus

Réponse AFIC

Nous avons constaté que plusieurs obstacles pouvaient intervenir dans le cadre d’une opération
de capital risque transfrontaliere des lors qu’un fonds d’investissement de capital risque
réalisait cette opération :

1. Absence de reconnaissance du fonds commun de placement

L'absence de personnalité morale du fonds commun de placement va conduire certains Etats
membres a ne pas le reconnaitre en tant que tel. De ce fait, pour acquérir une participation,
voire participer a la constitution d’une entreprise, il sera nécessaire de créer une structure ad
hoc entre le fonds d’investissement et I'entreprise. Ceci va induire des co(ts supplémentaires
pour le fonds et alourdir de ce fait I'investissement a réaliser.

a. Absence de convention bilatérale

En cas d’absence de convention bilatérale signée entre les deux Etats membres, le risque fiscal
pesant sur le fonds ou sur ses investisseurs est de se voir appliquer une retenue a la source sur
les produits réalisés comme les dividendes. Dans ce cas, les porteurs de parts du fonds sont
susceptibles de se retrouver assujettis a une double imposition.

b. Non respect du principe de transparence du fonds commun de placement

Une convention bilatérale peut exister et reconnaitre I'existence des fonds communs de
placement mais néanmoins les taxer, soit au titre de retenue a la source soit au niveau des
investisseurs du fonds.

c. Application du régime des plus-values réalisées au niveau des investisseurs

Certains Etats membres estiment également qu’en raison de I'labsence de personnalité morale
du fonds, ce sont les investisseurs du fonds qui doivent supporter le régime fiscal applicable aux
plus-values réalisées par celui-ci.

2. Criteres de la notion d’établissement stable différents en fonction des Etats membres

Certains Etats pourront considérer que la société de gestion ou le fonds voire les investisseurs
ont un établissement stable en conséquence des investissements transfrontaliers réalisés par le
fonds.

Il n’existe aucun moyen de neutralisation de ces critéres divergents. Ainsi, les plus-values sont
taxées dans le pays ol est réalisé I'investissement, parfois a la source ce qui pose le plus de
difficultés. Il conviendrait de tendre vers une imposition des investisseurs au niveau de leur pays
de résidence. La double imposition potentielle qui n’est pas neutralisée par les conventions
fiscales en raison de I'absence de reconnaissance du principe fiscal de transparence et ou de
I’'absence de reconnaissance des fonds commun de placement est le probleme principal.

b) Les pays concernés
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Réponse AFIC

Nous avons identifié les Etats membres suivants, sans que cette liste ne soit considérée comme
exaustive :

- 'Espagne ;

- I'ltalie;

- I’Allemagne qui ne reconnait pas I'existence des fonds communs de placement ;
- la Belgique ;

- la Finlande.

c) La conséquence de ces obstacles (par exemple, la double imposition, les incertitudes
concernant le régime fiscal, les obstacles administratifs, les co(its additionnels, etc.)

Réponse AFIC
Plusieurs conséquences ont été identifiées :

- les colits d’organisation et d’honoraires liés a la constitution d’une structure ad hoc pour tout
investissement transfrontalier ;

- une double imposition conséquente a |'absence de convention fiscale bilatérale entre deux
pays membres de I’'Union européenne ;

- 'opposabilité des droits différents en raison des divergences entre Etats membres sur
I"appréciation de la transparence fiscale ;

- la non réalisation de I'opération d’investissement.

2. Questions concernant I'Etablissement stable

Si I'on a déterminé l'existence d'un établissement stable dans le pays de I'entreprise-cible,
veuillez donner des précisions sur les questions suivantes:

a) Les raisons de la détermination de I’existence de I'établissement stable

Réponse AFIC

L’existence de la notion d’établissement stable peut reposer sur plusieurs critéres qui varient en
fonction des Etats membres.

Ainsi en Allemagne, pour pouvoir investir dans une entreprise, il convient d’avoir un
établissement stable établi dans le pays. Ceci signifie donc que chaque investisseur est réputé
avoir un établissement stable alors que la notion d’établissement stable devrait étre liée aux
seules activités de gestion.

L’administration allemande présume que chaque investisseur posséde un établissement stable
en Allemagne.

L'administration francaise a pris récemment position sur la notion d’établissement stable au
regard de la possibilité offerte par la Directive sur les gestionnaires de fonds d’investissement
alternatifs, pour un gestionnaire établi dans un Etat membre, de gérer un fonds
d’investissement alternatif établi dans un autre Etat membre dés lors que ce gestionnaire a été
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agréé. Elle considere en effet que « la gestion d’un fonds d’investissement alternatif constitué a
I’étranger depuis la France n’est pas nature a caractériser I'exploitation en France du Fonds
d’investissement alternatif, au sens du droit fiscal francais, qu’il s’agisse d’un fonds
éventuellement dénué de personnalité morale ou d’une société d’investissement pourvue de la
personnalit¢é morale ». Ceci signifie bien que «/a gestion transfrontaliere du Fonds
d’investissement alternatif étranger ne conduit donc pas a I'imposition en France des gains du
FIA »,

A notre sens, il conviendrait de développer le méme argument pour les investissements
transfrontaliers réalisés par le fonds d’investissement alternatifs lui-méme. Ceci signifie donc
gue toute l'activité de gestion constitue I'établissement stable, y compris les investissements
transfrontieres réalisés par le fonds de capital risque. Les flux de commissions captées par la
société de gestion seront taxés et non le fonds lui-méme ni les opérations qu’il aura réalisées.

b) Si I’établissement stable est en rapport avec le revenu du gestionnaire de fonds de capital-
risque lui-méme ou en rapport avec celui du fonds de capital-risque ou des investisseurs.

Réponse AFIC
Ce sont uniquement les revenus du gestionnaire du fonds qui doivent étre pris en compte.

La question de ventilation de la commission de gestion entre les pays se pose. Dans certains
pays, il convient d’éviter que I'activité de gestion soit partiellement établie. Ceci implique qu’un
pourcentage des commissions de gestion serait taxé selon les regles applicables par pays. Ce
sujet complexe souléve également la question du prix de transfert traité le plus souvent dans le
cadre de convention bilatérale.

c) Quel Etat membre a déterminé I'existence de I’établissement stable?

Réponse AFIC

Deux principaux Etats-membres trés actifs dans le domaine de la gestion des fonds
d’investissement, a savoir le Luxembourg et le Royaume-Uni, ont a notre connaissance d’ores et
déja retenu des principes fiscaux similaires a la position frangaise exposée plus haut.

Si une société de gestion britannique ou luxembourgeoise gére un fonds d’investissement
constitué a I'étranger, (i) elle devra recevoir du fonds une rémunération taxable dans les
conditions de droit commun dans son pays de résidence mais (ii) elle ne sera pas imposée au
titre des revenus et gains tirés de la gestion du fonds.

Ainsi, ces deux Etats-membres disposent déja de régles fiscales permettant d’attirer la gestion
transfrontaliere de fonds d'investissements alternatifs.

A l'inverse, I'ltalie et I’Allemagne ont une conception trés large de la notion d’établissement
stable. L’établissement stable attire a lui tous les gains et profits réalisés par le fonds.

d) Quel pourcentage/partie du total des bénéfices a été attribué(e) a cet établissement stable
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Réponse AFIC

C'est la totalité de la commission de gestion percue par la société de gestion de portefeuille qui
sera attribuée a cet établissement stable.

e) Quelle méthode a été utilisée pour l'attribution de bénéfices

Réponse AFIC

Quant aux investisseurs, en raison du principe de transparence applicable aux fonds de capital
risque en France, ils sont imposés selon leur fiscalité applicable a leur lieu de résidence.

f) Si les bénéfices attribués a |'établissement stable ont subi une double imposition non-allégée
en conséquence et si tel est le cas, pourquoi cette double imposition n'était pas allégée.

Réponse AFIC

Nous n’avons pas connaissance de redressement de fonds de capital risque, les sociétés de
gestion de portefeuille préférant s’abstenir d’investir en contexte d’incertitude de réaliser une
opération d’investissement transfrontiere afin d’éviter tout risque de double imposition

g) Le montant de la double imposition non-allégée

Réponse AFIC

Nous ne disposons pas de données pour répondre a cette question.

h) Si certains Etats membres, en dépit du fait de déterminer I'existence de I'établissement
stable, pratiquent toutefois I'exemption des bénéfices de cet établissement stable et quels sont
ces Etats membres.

Réponse AFIC
C'est le cas de I'ltalie, de la Belgique et des Pays-Bas.

Si certains régimes de faveurs existent, ils n’éliminent cependant pas la totalité de I'imposition
du fonds si cela devait se produire.

3. Droits en vertu des conventions de double imposition

Avez-vous subi une double imposition non-allégée en raison du fait que la classification fiscale
et le traitement fiscal des fonds de capital-risque varient d'un pays a l'autre? Si tel est le cas,
veuillez préciser:

Réponse de I’AFIC
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En dépit de I'existence d’'une convention bilatérale entre la France et I'Espagne reconnaissant
I’existence des fonds commun de placement, I'Espagne considére que les investisseurs doivent
étre taxés directement sur les plus-values réalisées par le fonds. De ce fait, ils risquent une
double imposition en étant fiscalisés en Espagne ainsi que dans leur pays de résidence.

a) Les raisons exactes de la double imposition

Réponse de I’AFIC

La raison principale de ce risque de double imposition repose sur une approche différente en
termes de fiscalité entre les pays signataires d’'une convention bilatérale. Dans les deux cas, il
existe bien une reconnaissance du fonds commun de placement mais |'approche du principe de
transparence n’est pas la méme puisque I'Espagne estime que la transparence induit la taxation
directe des investisseurs en cas de flux financiers (plus-values ou dividendes) de I'entreprise
cible vers le fonds.

b) Les pays concernés

Réponse de I’AFIC
Nous constatons que c’est le cas de I'Espagne et de I'ltalie

c) Le montant de la double imposition non-allégée.

Réponse de I’AFIC
La double imposition non-allégée s’éleve a 25 % en Espagne et a 20% en Italie.

d) Si le rapport de I'OCDE sur les sociétés de personnes® et le commentaire sur le modéle de
I’OCDE’ ont fourni des orientations/ une assistance dans la résolution de la question (le rapport
sur les sociétés de personnes et le commentaire sur le modele de I'OCDE indiquent
généralement que le classement d'une société de personnes comme transparente/non
transparente appliqué par le pays de résidence d'un investisseur, devrait étre décisif en ce qui
concerne la réduction de l'imposition ou de la double imposition de I'investisseur).

Réponse de I’AFIC

Le principe de transparence des sociétés de personnes n’est pas encore reconnu par
I’'administration fiscale. Par conséquent, le rapport de 'OCDE sur les sociétés de personnes et le
commentaire sur le modele de I'OCDE ne sont pas des guides pour I'administration francaise
sauf dans certains cas tres spécifiques sur les dividendes ou la transparence des sociétés de
personnes est recommandée.

4 http://www.oecd-ilibrary.org/fr/taxation/l-application-du-modele-de-convention-fiscale-de-l-ocde-aux-societes-de-
personnes 9789264273313-fr
5 http://www.oecd.org/document/37/0,3746,fr_2649 33747 41354487 1 1 1 1,00.html
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e) A quelle fréquence la procédure amiable prévue dans les conventions de double imposition
fondée sur le modeéle de I'OCDE a été appliquée dans la pratique et si celle-ci était efficace.

Réponse de I’AFIC

L'AFIC n’a pas connaissance de la mise en ceuvre de la procédure amiable prévue dans les
conventions de double imposition fondée sur le modele de I'OCDE par des fonds de capital
risque.

4. Eviter les risques de double-imposition

S’il existait un risque de double imposition fiscale sur les rendements de vos investissements
que, dans la pratique, vous avez réussi a éviter, veuillez préciser:

N

a) La fagcon dont vous étes parvenu a éviter le risque et les colts supplémentaires et les
complexités impliquées.

Réponse de I’AFIC

Afin d’éviter toute double imposition, les gestionnaires de fonds de capital risque structurent
leurs investissements en constituant une ou plusieurs entités ad hoc interposéesr entre
I’entreprise cible et le fonds afin de bénéficier de la protection de conventions bilatérales.

b) Les pays de I'UE et pays tiers concernés

Réponse de I’AFIC

Ce type de structuration se retrouve également avec des fonds francais investissant dans des
entreprises cibles situées en Allemagne, en Belgique, en Suisse (pour I'innovation) ou encore en
Finlande et en Italie.

5. Risques de double non-imposition/ de fraude et d'évasion fiscales

Avez-vous connaissance de cas dans lesquels les disparités entre les régles fiscales nationales
des Etats membres pourraient conduire & une double non-imposition ou & une planification
fiscale?

Réponse de I’AFIC
L’AFIC ne dispose pas d’éléments sur ce point.

Si tel est le cas, veuillez fournir:
a) Des détails, y compris sur les juridictions concernées.
b) Une estimation des montants des pertes en termes de recettes fiscales.

Réponse de I’AFIC
L’AFIC ne dispose pas de ces données pour répondre a cette question.
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6. Charge fiscale et colits supplémentaires pour les investisseurs de capital-risque qui
investissent de maniére transfrontaliere.

a) Les produits de vos investissements de capital-risque transfrontaliers sont-ils imposés dans le
pays de I'entreprise-cible?

- Si tel est le cas, veuillez indiquer de quelle maniere ils sont imposés; veuillez préciser le type de
produit (plus-values, dividendes, etc.), le taux d'imposition appliqué et les incitations
fiscales/régimes fiscaux spécifiques applicables.

- Si tel n'est pas le cas, veuillez en préciser la raison — par exemple parce que le pays ou
I'entreprise-cible est établie n'impose pas les plus-values, etc.,

Réponse de I’AFIC
En Espagne et en ltalie, les produits des investissements réalisés par le fonds francais sont
imposés. Ce n’est pas le cas au Royaume-Uni.

b) Les produits de vos investissements de capital-risque transfrontaliers sont-ils imposés dans le
pays ou le fonds est établi?

- Si tel est le cas, veuillez indiquer de quelle maniere ils sont imposés; veuillez préciser le type de
produit (par exemple, les plus-values, les dividendes) et le taux d'imposition appliqué, tout en
signalant les incitations fiscales /régimes fiscaux spécifiques applicables.

- Si tel n'est pas le cas, veuillez en préciser la raison — par exemple parce que le fonds est une
entité exonérée d'impo6t ou transparent a des fins fiscales etc.

Réponse de I’AFIC

Les fonds commun de placement de droit frangais sont soumis a un principe de transparence
fiscale. Il n’existe pas d’'imposition complémentaire. Ainsi, si un fonds francais percoit un
dividende d’une entreprise étrangere ou une plus-value issue d’une opération de cession, celui-
Ci ne sera pas imposé en France. Ce seront donc les investisseurs ayant souscrit dans le fonds
qui seront soumis a taxation au titre notamment du régime des plus-values de valeurs
mobiliéres. Si les porteurs de parts ne sont pas résidents en France, ils seront taxés
conformément a la réglementation applicable a leur pays de résidence.

Les plus-values percues par les membres de I'équipe de gestion au titre de leur souscription en
parts d’engagement de co-investissement seront imposées en France conformément au régime
des plus values de valeurs mobiliéres.

c) Les produits de vos investissements de capital-risque transfrontaliers sont-ils imposés dans
votre Etat de résidence?

- Si tel est le cas, veuillez indiquer de quelle maniere ils sont imposés; veuillez préciser le type de
produit (par exemple, les plus-values, les dividendes) et le taux d'imposition appliqué, tout en
signalant les incitations fiscales/régimes fiscaux spécifiques applicables.

- Si tel n'est pas le cas, veuillez en préciser la raison — par exemple parce que votre Etat de
résidence n'impose pas les plus-values, les dividendes; parce que vous étes une entité exonérée
d'imp6t, etc.
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Réponse de I’AFIC

Oui, indirectement via les porteurs de parts domiciliés en France selon le régime de plus-values
mobilieres a savoir 19% + 15,5% de prélévements sociaux soit un montant total de 34,5%
(régime antérieur au projet de loi de finances pour 2013).

Les FCPI et les FIP offrent la possibilité a leurs souscripteurs de bénéficier d’un avantage fiscal
sur I'Impot sur le revenu ou sur I'imp6t sur la fortune en contrepartie d’'une part d’une
obligation de détention minimum de 5 ans des parts du fonds et d’autre part du respect de
plusieurs conditions par la société de gestion notamment concernant les actifs éligibles au
quota d’investissement du fonds et en matiere de transparence d’informations sur les frais de
la maniére suivante :

- Pour I'IR : les porteurs de parts peuvent bénéficier d’une réduction d’'imp6t correspondant a
pourcentage du montant investi dans le fonds. Ce taux est passé en 2011 de 25% a 22% et a
18% en 2012.

Le montant de réduction est limité annuellement a 12 00 euros pour un célibataire et a 24 000
euros pour un couple marié.

- Pour ISF: le redevable peut imputer sur I'ISF 50% des versements effectués au titre de
souscription en numéraire aux parts de FCPl ou de FIP (attention le calcul se fait par
transparence dans les actifs éligibles aux réductions ISF dans le fonds). Cet avantage fiscal ne
peut étre supérieur a 18 000 euros par an ou 45 000 euros dés lors qu’il est cumulé avec un
investissement direct dans une PME européenne.

d) Quelle est la charge fiscale effective pesant sur vos investissements de capital-risque
transfrontaliers?

Réponse de I’AFIC
Les réponses aux a), b), et c) de la question 6 démontrent que les investissements de capital-
risque transfrontalier sont soumis a diverses impositions.

e) Avez-vous dl faire face a des colts supplémentaires en raison de vos investissements de
capital-risque transfrontaliers? Si tel est le cas, quels sont les co(its annuels supplémentaires liés
a vos investissements de capital-risque transfrontaliers? Veuillez préciser par catégorie, par
exemple pour les frais de conseil, double imposition non-allégée, manque a gagner en
alléegement fiscal, colits administratifs, etc...

Réponse de I’AFIC

Oui, il est nécessaire de procéder a des opérations de structuration afin d’éviter la double
imposition ce qui présente un colt pour les opérateurs qui peut s’avérer dissuasif pour les fonds
de petite taille.

7. Possible discrimination des investissements de capital-risque transfrontaliers par rapport
aux investissements de capital-risque domestiques.

a) Le pays ou l'entreprise-cible est établie impose-t-il les produits des investissements de
capital-risque de maniére différente selon que les investisseurs ont le statut de résidents ou
non-résidents? Existe-t-il par exemple des avantages spécifiques de capital-risque, tels que
I'exonération, le report/réserves d'investissement, des taux d'imposition moins élevés,
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d'exonération de la double imposition économique, etc, qui seraient disponibles seulement
pour des fonds domestiques et pour les investisseurs? Ou bien I'imp6t sur les plus-values n'est-il
applicable que sur (une partie ou la totalité) des ventes d'actions des investisseurs non-
résidents? Veuillez fournir des détails concernant d'éventuelles différences de traitement et les
pays dans lesquels celles-ci se présentent.

Réponse de I’AFIC

Jusqu’au mois d’ao(t dernier, la France imposait une retenue a la source sur dividendes des
fonds de droit étranger percevant des dividendes de société domiciliées en France alors qu’elle
ne 'imposait pas aux OPCVM de droit francais. Par un arrét du 10 mai 2012°, la Cour de justice
de I'Union européenne a considéré que « le droit de I'Union s’oppose a la réglementation
francaise qui impose a la source des dividendes d’origine nationale, lorsqu’ils sont percus par
des OPCVM résidents dans un autre Etat alors que de tels dividendes sont exonérés d’'impots
pour les OPCVM résidant en France ». Cette retenue a la source a été abrogée.

En France, si un limited partnership (véhicules de droit écossais ou anglais) investit plus de 25%
en direct dans le capital d’'une entreprise cible, il sera taxé sur les plus-values réalisées selon les
régles fiscales applicables en France alors qu’un Fonds commun de placement a risque ne sera
pas imposé s’il détient directement une participation de plus de 25% dans une société frangaise
ou étrangere.

b) Le pays ou le fonds est établi impose-t-il différemment les recettes du fonds de capital-risque
selon que celles-ci proviennent de sources nationales ou étrangéres? Le pays ou le fonds est
établi impose-t-il différemment les dividendes versés aux investisseurs non-résidents comparés
aux dividendes versés aux investisseurs résidents? Veuillez fournir des précisions sur de telles
différences de traitement et les pays dans lesquels celles-ci se présentent.

Réponse de I’AFIC

Non, la France ne fait pas de distinction entre I'origine des recettes du fonds. Notons néanmoins
que le régime fiscal des FCPR, FCPI et FIP privilégient les investissements vers les Etats membres
de I'Union européenne.

c) Votre pays de résidence impose-t-il les revenus et les profits que vous recevez d'un fonds de
capital-risque non-résident ou encore d'une entreprise-cible non-résidente différemment des
revenus et profits recus d'un fonds de capital-risque ou d'une entreprise-cible domestiques?
Veuillez fournir des précisions sur de telles différences de traitement et les pays dans lesquels
celles-ci se présentent.

6 Arrét du 10 mai 2012, affaires jointes C-338/11 a C-347/11, aff. Santander
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Réponse de I’AFIC
Nous observons qu’en France, le traitement des distributions d’actifs d’'un FCPR vers un Limited
Partnership ou a destination de personnes physiques est moins favorable.

lll. Solutions envisageables aux obstacles fiscaux rencontrés lorsque le capital-risque est
investi de maniére transfrontaliére.

a) Quelles solutions envisageables proposez-vous aux obstacles fiscaux rencontrés?

Réponse de I’AFIC

Les solutions préconisées reposent sur les principes suivants :

- une reconnaissance au niveau de I'Union européenne de I'existence de tous les véhicules de
capital-risque, quels qu’ils soient, ayant ou non la personnalité morale (fonds commun de
placement, limited partnership, etc.) ;

- une facilitation des restructurations internationales de véhicules de capital-risque : fusions /
scissions (totales ou partielles) de fonds, apports d’actifs a un autre fonds, changement de
forme juridique (équivalent du transfert de siege pour une société)

- la reconnaissance de sa transposition et donc du principe que seul I'investisseur doit étre taxé
dans son Etat de résidence et ce pour tout fonds d’investissement alternatif gérés par une
société de gestion agréé par 'autorité d’'un Etat membre de I’'Union européenne ;

- l'appréciation de la notion d’établissement stable sur la base des criteres homogenes
reconnues par tous les Etats membres a toute I'activité de gestion dans le pays d’exercice de la
gestion des fonds de capital risque a l'instar des positions francaise, luxembourgeoise et
britannique ;

- la suppression de toutes sources de double-imposition au niveau des investisseurs des fonds
de capital risque.

b) Pourquoi préférez-vous cette solution/ces solutions? Veuillez décrire les avantages et les
inconvénients de votre proposition.

Réponse de I’AFIC

L'avantage de la reconnaissance au niveau de I'Union européenne de tous les véhicules
existants de capital risque indépendamment de la présence ou |'absence de personnalité
morale permettra de limiter la création de montages complexes pour éviter la double
imposition et facilitera le développement des investissements transfrontaliers dans le domaine
de I'innovation.

c) Comment la(les) solution(s) proposée(s) devrai(en)t-elle(s) étre mise(s) en ceuvre, par
exemple par une législation a I'échelle de I'Union Européenne ou par des changements dans les
différentes législations nationales?

Réponse de I’AFIC
Nous préconisons que ces solutions soient portées au niveau d’une législation européenne au
travers d’un reglement européen par exemple.
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d) Quel impact la(les) solution(s) proposée(s) aurai(en)t-elle(s) sur le rendement de
I'investissement des investisseurs et les recettes fiscales des gouvernements?

Réponse de I’AFIC

Elles auraient un impact négatif tres limité sur les recettes fiscales des gouvernements en raison
de I'absence de structuration d’investissements qui seraient soumis a des doubles impositions.
En revanche, elles auraient un impact tres positif sur les recettes des gouvernement dans la
mesure ol des entreprises innovantes trouveraient plus facilement un ou plusieurs acteurs de
capital risque préts a investir dans la durée dans le projet innovant ce qui conduirait a
développer le tissu entrepreneuriat local mais aussi a créer des emplois et une dynamique qui
généreraient de nouveaux impots si I’entreprise cible réalise son projet de recherche en passant
par exemple a une phase de production et de commercialisation.

Par ailleurs, cela faciliterait la coopération européenne sur des sujets de recherche spécifiques.

e) Quel impact la(les) solution(s) proposée(s) aurai(en)t-elle(s) sur la législation fiscale des Etats
membres, leurs conventions de double imposition et la législation actuelle de I'UE, par exemple
dans le domaine de la fiscalité directe, des aides d’Etat, etc.?

Réponse de I’AFIC

Au niveau des Aides d’Etat, cette mesure serait neutre dans la mesure ou la regle du plafond
d’investissement de 2,5 millions d’euros par an et par entreprise est calculée au niveau de
I’entreprise cible. Cela permettrait de créer des opportunités des financements la ou dans un
Etat membre, il y a des carences de marchés.

f) Quels seraient les avantages pour les Etats membres d'adopter la solution proposée?
Y aurait-il des Etats membres gagnants et perdants et si tel est le cas, comment pourrait-on
convaincre les Etats membres perdants d'accepter cette solution?

Réponse de I’AFIC

Les solutions proposées plus haut ne peuvent avoir qu’un impact positif sur la fiscalité des Etats
membres : les investissements n’ont pas lieu actuellement lorsqu’il y a une surimposition et
trop de complexité fiscale. Eliminer ces contraintes ne pourra qu’augmenter les recettes fiscales
des Etats membres.

Il 'y a pas perte puisque les investissements ne sont pas réalisés ou réalisés dans les Etats
membres qui évitent tout risque de double imposition.

g) Si vous étes un fonds ou un gestionnaire de fonds et étes actuellement établi en dehors de
I’'UE, la solution que vous proposez rendrait-elle pour vous un passage a l'intérieur de I'UE plus
attractif?
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Réponse de I’AFIC
L’AFIC n’est pas compétente pour répondre a cette question.

h) Pouvez-vous recommander des exemples de meilleures pratiques dans des Etats membres de
I’'UE ou pays tiers dans le domaine de la fiscalité du capital-risque?

Réponse de I’AFIC
Le Luxembourg propose par exemple une fiscalité du capital-risque stable, sans mesures
rétroactives, offrant la sécurité nécessaire aux investissements.

i) Avez-vous connaissance de données statistiques ou d'études juridiques ou économiques qui
pourraient également contribuer a I'analyse des co(ts et des avantages a la mise en ceuvre de
la(les) solution(s) que vous proposez?

Réponse de I’AFIC
Nous n’avons pas connaissance d’études spécifiques sur le sujet.

Avez-vous d'autres commentaires ou réflexions a partager en ce qui concerne la fiscalité
transfrontaliére du capital-risque?

Réponse de I’AFIC
Nous constatons qu’il existe un autre sujet fiscal au niveau des activités transfrontiéres relatif a
I'activité de conseil en investissement et I'application de la TVA.
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COMMENT ON THE PUBLIC CONSULTATION PAPER
ON DIRECT TAX PROBLEMS REGARDING CROSS BORDER VENTURE CAPITAL

2.1

Identification of the stakeholder

Danmarks Skatteadvokater (The Association of Danish Tax Lawyers)
c¢/o Danske Advokater (The Association of Danish Law Firms)

H. C. Andersens Boulevard 45

DK-1553 Kgbenhavn V

Denmark

T 334370 14

pha@danskeadvokater.dk

Danmarks Skatteadvokater agrees to the publication of its name and this com-

ment.

Problems encountered in practice

General tax obstacles

Two main tax obstacles affects cross border venture capital investments into Den-

mark.

The first is the uncertainty regarding whether or not foreign investors will be
deemed to have a permanent establishment in Denmark. See the comments below.

The second is the risk of Danish withholding taxation on outbound dividend and in-
terest payments in case the Danish tax authorities do not consider the immediate

recipient as the "beneficial owner".

In recent years The Danish tax authorities have instituted a large number of cases
against Danish companies regarding dividend or interest paid to their parent com-
panies in other EU Member States or countries with which Denmark has concluded
double taxation treaties. The Danish tax authorities claim that the dividend and in-
terest payments were subject to Danish withholding taxation because the receiving
foreign companies - according to the tax authorities - were not the "beneficial

owners" of the payments and that no relief or exemption should then be available





2.2

2.3

under the Danish double taxation treaties or the EU parent/subsidiary and interest-

and royalty directives.

The cases regarding "beneficial ownership" are now beginning to occur before the
Danish courts, and a clarification by the Danish Supreme Court may be expected

within the next few years.

Due to these uncertainties it might be less attractive to perform cross border ven-

ture capital investments in Denmark.

Permanent establishment issues

If foreign investors are deemed to carry on business in Denmark through a perma-
nent establishment, they will be subject to limited tax liability in Denmark under

section 2, subsection 1 (a), of the Danish Corporate Income Tax Act.

The following comments are based on the assumption that the foreign investors
are residing in EU member states or in countries with which Denmark has entered
into a double taxation treaty based on the OECD Model Tax Convention.

There have been no published court cases where a permanent establishment under
Article 5(1) or 5(5) of the Model Convention has been deemed to exist in Denmark
due to a venture capital investment. However, in four advance rulings the Danish
Tax Board! has found that foreign venture capital investors did not have a perma-
nent establishment in Denmark. The tax board based its rulings on a case by case
review of all facts relating to the individual venture capital structure.

Hence, currently it is not clarified to what extent a cross border venture capital in-
vestment in Denmark can be considered a permanent establishment. Thus, in or-
der to fully verify the tax treatment, foreign funds and investors would have to ask
for an advance ruling on each individual structure.

Entitlement under double taxation conventions

N/A

! The Board is a collegiate body that, among other things, deals with applications for

advanced rulings in more complex matters or matters of fundamental importance.





2.4

2.5

2.6

2.7

Avoiding the risk of double taxation

N/A

Risk of double non-taxation / tax avoidance and evasion

N/A

Tax burden and additional costs for cross-border venture capital investment

In case withholding tax is levied on cross border dividend and interest payments or
if the individual structure is deemed to entail a permanent establishment for the
investors this may lead to additional tax burdens and administrative costs for the
venture capital fund and its investors.

Possible discrimination of cross-border venture capital investment

N/A

Possible solutions to the tax obstacles encountered

N/A
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1. WHAT ISTHE AIM OF THISPUBLIC CONSULTATION?

In its Communication of 7 December 2011' "An Action Plan to Improve Access to
Finance for SMES" the Commission stated that in 2012 it will complete an examination
of the tax obstacles that hinder cross-border venture capital investment with a view to
presenting solutions in 2013 that would aim to eliminate any such obstaclesif this can be
done without facilitating tax avoidance and evasion.

Venture capital® is an essential source of finance for companies and benefits in particular
innovative start-up SMEs that may face difficulty in accessing traditional bank lending
or finance through stock exchanges. There are concerns that cross-border venture capital
investment in the EU may be hindered by tax, legal and regulatory requirements’® and that
this could lead to the underperformance of the venture capital industry and,
consequently, to insufficient venture capital investment within the EU.

The venture capital industry maintains that tax issues are, in fact, a significant obstacle
to cross-border venture capital investment. A group of tax experts established by the
Commission identified in a report* the main ways in which the mismatches between the
27 tax systems across the EU could lead to double taxation, tax treatment uncertainties
and administrative obstacles for cross-border VC investment.

Although the Expert Group's Report provided an overview of the tax issues which might
arise, there is a lack of empirical evidence that these problems hinder investment or are
the reason for the current poor performance of the VC industry. More evidence of the
impact on the VC industry of the current mismatches between tax systems and of the
potential benefits that could result from changes in tax law if the Commission is to ask
Member States to put in place tax structures for VC investment that might involve losses
of revenues or aternatives to the controls against tax avoidance and evasion that are
currently in place.

The Commission therefore needs to collect factual evidence of direct tax problems which
have arisen in practice, to know why the problems arose, the Member States involved,

1 COM(2011) 870 final

2 Venture capital means investment in unquoted companies by investment funds (venture capital funds) that, acting as principals, manage
individual, ingtitutional or in-house money and includes early-stage and expansion financing, but not replacement finance and buy-
outs. Strictly defined, venture capital is a subset of private equity.

3 To address regulatory issues and to remove obstacles to cross-border fund raising that venture capital funds currently encounter, the
Commission on 7 December 2011 presented a Proposal for a Regulation on venture capital funds. The Regulation foresees that
following a simple registration in its home Member State, venture capital managers will be able to market the qualifying funds under
their management in all the Member States including in their home Member State. This Proposal does not address tax issues.

http://ec.europa.eu/taxation_customs/resour ces/documents/taxation/company _tax/initiatives small_business/'venture capital/tax_obst
acles venture capital _en.pdf






the amount of money involved and the costs to investors, Member States and the EU's
SMEs. Once the Commission has collected this evidence, it will be able to estimate the
size of the problem and decide whether there is a need for EU solutions to remedy the
problems and what the benefits of any such solutions would be, for Member States and
for the VC industry.

2. WHO ISBEING CONSULTED?

All stakeholders — individual citizens, businesses, Member States, tax administrations,
intergovernmental, non-governmental and business organisations, tax practitioners and
academia - areinvited to provide their views on this matter.

3. BACK GROUND

The Commission has been working for some time on facilitating cross-border venture
capital investment. In order to obtain a better understanding of the tax problems that
arise when venture capital is invested across borders, and to explore possible solutions,
the Commission established an Expert Group on cross-border tax obstacles to venture
capital investment in 2007. The results of the Group's work were summarised in its
Report which was published in 2010.

The Venture Capital Tax Expert Group's Report identified three main tax obstacles, all of
which may lead to unrelieved doubl e taxation for venture capital investors.

The first arises because it is generally necessary for the venture capital fund manager to
be present himself or have a representative present in the Member State into which an
investment is made, in order to assist in the management of the target company®. This loca
presence may mean that the Member State in question will treat the fund manager as a
branch or "permanent establishment” of either the fund or of the investors and apply
taxation accordingly. If the country or countries where the fund and investors are located
also apply taxation to the return on the investment, the relevant double taxation treaties
may not provide for credit for the tax imposed in the Member State of the deemed
"permanent establishment”. As a solution the Expert Group suggested that tax
authorities should normally treat the local activities of a venture capital fund manager as
those of an "independent agent” that would not create a " permanent establishment” for
the venture capital fund.

® The managers of venture capital funds may carry out management functions in the country where the
investment is made, including activity of research and selection of potential investments, evaluation of
such investments, preparation of the business and financial model, drafting of a proposal of
investment, supervision and coordination of the due diligence activity, negotiation of the contracts and
conduct of the acquisition process until completion, monitoring of the investments, identification of
potential buyers and alternative exit strategies, reporting to the investors, regulatory compliance.





The second tax obstacle that the Expert Group identified was the fact that venture capital
funds may currently be treated in very different ways for tax purposes by different
Member States. One Member State may treat a fund as transparent for tax purposes,
looking through the fund to tax the individual investors, whilst another may treat the
fund as non-transparent and therefore taxable in its own right. This mismatch in tax
treatment may cause difficulties in the application of double taxation treaties and
consequent unrelieved double taxation. In some cases the different classifications of the
funds may aso result in double non-taxation; income and gains may not be taxed
anywhere either at the level of the fund or of the investors. To address the double
taxation, the Expert Group suggested the mutual recognition of the classification for tax
purposes of the legal forms of venture capital funds. This would entail all Member States
recognising the tax classification and tax treatment applied by the home country of a
venture capital fund (i.e. as transparent or non-transparent; subject to tax or not subject
to tax; trading or non-trading). If this approach is not feasible, the Group suggested that
Member States would agree on an EU-wide common classification of certain commonly
used forms of venture capital funds and publish a list indicating in each case whether
they are non-transparent or transparent. Failing that, at least the publication by each
Member State of information on how it treats different types of venture capital funds for
tax purposes would be beneficial.

The third tax obstacle identified by the Expert Group is the fact that investors in
transparent venture capital funds may currently have to file individual claims with
foreign tax authorities for any cross-border double taxation treaty relief to which they are
entitled. This can be difficult in practice due to the complexity of the claim procedures
and may mean that many investors will not claim the relief to which they are entitled to.
The Expert Group therefore proposed that venture capital funds should be able to claim
tax treaty relief on behalf of their investors.

The venture capital industry states that in practice, in order to avoid the risk of double
taxation or to increase legal certainty about how venture capital investments will be
taxed, they have to set up offshore or to use various costly and complex fund structures
and tax planning techniques. This is not an optimum solution either from the industry's
or from the EU's perspective.

It appears, therefore, that any tax measure to facilitate cross-border venture capital
investment should aim to ensure that legal certainty for investors is increased and that
problems of discrimination and double taxation are removed. In addition, however, in
line with the EU's goal of combating tax avoidance and evasion, any such tax measure
would have to ensure that Member States' taxing rights are safeguarded and that no tax
loopholes are created.

4, QUESTIONSSUBMITTED TO THE STAKEHOLDERS CONCERNED

The Commission services would like to receive contributions regarding any actual direct
tax problems that have arisen when venture capital has been invested across borders,
including any available details of their financial impact on investors, investment
activities, Member States and SMEs. The Commission services would also welcome any





information available on the structures that have to be put in place to avoid such tax
problems and the extra costs involved. Furthermore, suggestions for any feasible
solutions to remedy current problems are welcome together with any estimates of how
these solutions could reduce costs and how cross-border investment activity might
increase as a result.

Any factual information you provide will be used by the Commission services as an
evidence base in its evaluation of the substance of the problems, their real size and
their financial impact. The Commission services would like information on actual
rather than theoretical problems.

|. General identification of the stakeholder®

Name: Department of Inland Revenue, CYPRUS Surname:N/A
State of residence/ establishment: CYPRUS

State of tax residence (if different): N/A

Contact details (address, telephone, email):

Address: Central Income Tax Office, Ministry of Finance Building, M.
Karaoli & G. Afxentiou Corner, 1096 Nicosia, CYPRUS

Tel. : 0035722601902
Email: director@ird.mof.gov.cy

®  Neither the content of your contribution nor your identity will be published on the Internet unless

you give your specific assent to this by indicating "Yes" in the relevant boxes in the questionnaire.
The Commission reserves the right to not publish al contributions. If your contribution is not
published, its content will be taken into account in the preparation of a general summary of al the
contributions. Y ou should include any comments you have in this regard in your reply or send them
to the service responsible for the consultation (see Contact information in the Specific Privacy
Statement).

Note also that the information you provide will be used strictly in accordance with the provisions of
Regulation (EC) No 45/2001 on the protection of individuals with regard to the processing of
persona data by the Community institutions and bodies and on the free movement of such data. The
personal data collected and further processed are data important for the participation in the public
consultation, such as name/surname/profession/ postal & e-mail addresses/phone number/fax
number, in particular to avoid duplication of answers. Your contact data will not be used for any
other purpose and will be destroyed after the consultation has been completed (see point 6 of the
Specific Privacy Statement).





Areyou:

e An investor in venture capital (please specify whether you are a corporate
investor, bank, government agency, fund of funds, pension fund, private
individual, etc.)

o A venture capital fund manager

o A venture capital fund

o An industry representative

. Tax administration of a Member State
o Tax advisor or tax practitioner

. An academic

o Other (please specify what is your interest in this matter)

If you are afund/ investor, please specify: N/A
J the country/countries into which you invest

o the ratio of your venture capital investmentsto your total investments

Do you agree to the publication of your response?

e Yes
e NoO

Do you agree to the publication of your name and other personal data?

e Yes

e NoO

I1. Problems encountered in practice

1. General N/A

Have you experienced direct tax obstacles in connection with your cross-border venture
capital investment? If so, please provide details of:

a) Thetax obstacles and the reasons why they occurred
b) The countries involved

c) The result for these obstacles (e.g. double taxation, tax treatment uncertainties,
administrative obstacles, additional costs, etc.).





2. Permanent establishment issues

If a permanent establishment has been deemed to exist in the country of the target
company, please provide details about:

a) The reasons for the deemed existence of the permanent establishment

For direct tax purposes, the existence of a permanent establishment in
Cyprus is acknowledged, if it has an actual physical presence in Cyprus,
as stipulated by the relevant Cyprus direct legislative provisions and the
provisions of any Double Tax Agreement in force between Cyprus and
the state of the owner of the permanent establishment.

b) Whether the permanent establishment is in respect of the income of the venture capital
fund manager himself or of the venture capital fund or of the investors

For direct tax purposes, the permanent establishment is acknowledged
as mentioned above and it is taxed in respect of its income.

¢) Which Member State has deemed the permanent establishment to exist

As mentioned above, the Cyprus direct tax authority acknowledges the
existence of a permanent establishment, if it satisfies the relevant
Cyprus direct legislative provisions and any relevant Double Tax
Agreement provisions.

d) What percentage/part of total profits have been attributed to that permanent
establishment

100% of the profits earned as a result of the activities of the permanent
establishment.

€) What method was used for the profit attribution

The method of profit attribution is vested with the business itself and its
auditors/accountants, having regard to the OECD relevant guidelines
and any relevant legal or other provisions.

f) Whether the profits attributed to the permanent establishment have suffered unrelieved
double taxation as aresult and if so, why double taxation was not relieved

If the income of a permanent establishment in Cyprus is also taxed in
another state, that other state has an obligation to relieve double
taxation, in accordance with any relevant Double Tax Agreement
provisions (if any) and also in accordance with its national legislative
provisions.

g) The amount of the unrelieved double taxation N/A





h) Whether some Member States, despite deeming a permanent establishment to exist,
nevertheless in practice exempt the profits of that deemed permanent establishment
and which are these Member States.

N/A in Cyprus. A Cyprus permanent establishment is always subject to
tax in Cyprus, in accordance with the provisions of the relevant direct
tax legislation.

3. Entitlement under doubletaxation conventions

Have you suffered unrelieved double taxation due to the fact that the tax classification
and tax treatment of venture capital funds varies from one country to another? If so,
please specify: N/A

a) The exact reasons for the doubl e taxation
b) The countriesinvolved?
¢) The amount of unrelieved double taxation

d) Whether the OECD Partnership Report’ and the Commentary to the OECD Model®
have provided guidance/assistance in resolving the issue (the Partnership Report and
the Commentary to the OECD Moded suggest generaly that the classification of a
partnership as transparent or non-transparent applied by an investor's country of
residence should be the decisive one asfar as the taxation and double taxation relief of
the investor are concerned).

€) How often the mutual agreement procedure provided for in double tax conventions
based on the OECD Model has been applied in practice and whether it was efficient.

4. Avoiding therisk of double taxation

If there was arisk of double taxation of your investment returns, which you managed to
avoid in practice, please specify: N/A

a) How you managed to avoid the risk and the extra costs and complexities involved

b) The EU and non-EU countriesinvolved

7
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5. Risks of double non-taxation/ tax avoidance and evasion

Are you aware of any cases in which mismatches between Member States' domestic tax
rules might lead to double non-taxation or tax planning? NO

If so please provide:
a) Details, including the jurisdictions involved.

b) An estimation of the amounts of lost tax revenue.

6. Tax burden and additional costs for venture capital investors investing across
borders

a) Are your proceeds from cross-border venture capital investment taxed in the country
of the target company? N/A

- If so, please indicate how they are taxed; please specify the type of proceeds (capital
gains, dividends, etc.), the tax rate applied and any special tax incentives/ tax regimes
applicable

- If not, please specify why not — e.g. because the country where the target company is
established does not tax capital gains, etc,.

b) Are your proceeds from cross-border venture capital investment taxed in the country
where the fund is established? N/A

- If so, please indicate how they are taxed; please specify the type of proceeds (e.g.
capital gains, dividends) and the tax rate applied, whilst mentioning any special tax
incentives/ tax regimes applicable

- If not, please specify why not — e.g. because the fund is a tax exempt entity or
transparent for tax purposes, etc.

c) Are your proceeds from cross-border venture capital investment taxed in your state of
residence? N/A

- If s0, please indicate how they are taxed; please specify the type of proceeds (e.g.
capital gains, dividends) and the tax rate applied, whilst mentioning any special tax
incentives/ tax regimes applicable

- If not, please specify why not — e.g. because your state of residence does not tax
capital gains, dividends; because you are atax exempt entity, etc.

d) What is the effective tax burden on your cross-border venture capital investment? N/A





€) Have you suffered any additional costs due to your cross-border investment in venture
capital? If so, what are the annual additional costs related to your cross-border venture
capital investment? Please specify per category, e.g. for advisory fees, unreieved
double taxation, foregone tax relief, administrative costs, etc. N/A

7. Possible discrimination of cross-border venture capital investment compared to
domestic venture capital investment

a) Does the country where the target company is established tax proceeds from venture
capital investment differently depending on whether the investors are resident or non-
resident? For example, are there specific VC benefits, such as exemption,
deferral/investment reserves, lower tax rates, relief from economic double taxation, etc
available only to domestic fund and investors? Or is capital gains tax applicable only
on (some or all) sales of shares of non-resident investors? Please provide details about
any differencesin treatment and the countries in which these occur.

The Cyprus direct tax legislation does not contain any discrimination
provisions against non Cyprus tax residents.

The imposition of capital gains tax is not based on the tax residency
status of the taxpayer.

b) Does the country where the fund is established tax receipts of the venture capital fund
differently depending on whether these arise from domestic or foreign sources? Does
the country where the fund is established tax differently dividends paid to non-
resident investors compared to dividends paid to resident investors? Please provide
details about any such differencesin treatment and the countries in which these occur.

The Cyprus direct tax legislation does not contain any discrimination
provisions against foreign source funds.

Dividends paid to non Cyprus tax residents are fully tax exempt.

¢) Does your country of residence tax the income and gains you receive from a non-
resident venture capital fund or non-resident target company differently to income and
gains you receive from a domestic VC fund or target company? Please provide details
about any such differences in treatment and the countries in which these occur.

The Cyprus direct tax legislation does not contain any discrimination
provisions against non Cyprus tax residents.

[I1. Possible solutions to the tax obstacles encountered when venture capital is
invested across borders

a) What are your proposals for possible solutions to the tax obstacles you encounter? N/A

b) Why do you prefer this solution/ these solutions? Please outline the advantages and
disadvantages of your suggestion. N/A
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¢) How should your suggested solution(s) be implemented e.g. by EU legislation or by
changesin different national laws? N/A

d) How would your suggested solution(s) impact on the investors return of investment
and governments tax revenues? N/A

€) How would your suggested solution(s) impact on Member States' tax legislation, their
double taxation conventions and existing EU law, e.g. on direct taxation, State Aid,
etc.? N/A

f) What would the advantages be for Member States in adopting the proposed solution?
Would there be winning and losing Member States and if so how could the losing
Member States be persuaded to agree to the solution? N/A

) If you are a fund or fund manager and are currently established outside the EU, would
your suggested solution make it more attractive for you to move into the EU? N/A

h) Can you recommend any best practicesin any EU Member States or third countriesin
the area of taxation of venture capital? N/A

i) Are you aware of any dtatistics or legal or economic studies which could further
contribute to the analysis of the costs and benefits of implementing the solution(s) you
suggest? NO

Do you have any other comment or thoughts to share as regards cross-border taxation
of venture capital? NO
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Introduction

The European Private Equity and Venture Capital Association (EVCA) is a member-based, non-profit
trade association that was established in 1983 in Brussels. The EVCA is a member of the
Transparency register (ID: 60975211600-74). Our members cover the whole investment spectrum,
including the institutional investors investing in a broad range of private equity and venture capital
funds, as well as the private equity and venture capital firms raising such funds, who in turn invest
in the full life-cycle of unlisted companies, from high-growth technology start-ups, to the largest
global buyout funds turning around and growing mature companies.

We welcome the opportunity to respond to the European Commission consultation on direct tax
problems linked to cross-border venture capital investment. For many years, the EVCA has been
closely involved in the debate and through several representatives has contributed to the
production of the ‘Report of Expert Group on removing tax obstacles to cross-border Venture
Capital Investments’ in 2010".

Against this background, we would like to make reference to documents previously shared with
the European Commission, which aim to shed more light on the current situation and problems
faced by Member States. These documents demonstrate that private equity and venture capital
funds and their respective investors suffer specific (and sometimes even unintended) tax
effects/burdens compared to direct investments.

More recently, the EVCA has taken an even greater interest in this debate due to the current
blockage on the proposal for a Regulation on European Venture Capital Funds (EVCFR) over a
discussion around taxation.

As an industry we were pleased and hopeful that, through the EVCFR, the European Institutions
seemed to recognise the importance of venture capital for financing innovation and growth and
the challenges venture capital managers face to raise capital for this important work. This
regulation aims to harmonise fundraising rules for our industry across the EU 27, and give
venture capital funds access to a pan-European marketing passport.

However, the EVCA strongly regrets that this Regulation is being taken hostage, and without
prejudice to the respective positions on this subject, feels that this Venture Capital Regulation is
not the appropriate forum for a debate on tax issues. Rather, this specific consultation would
provide a more appropriate umbrella. Both initiatives are of crucial importance but should not be
mixed. The EVCA therefore encourages the European Commission to undertake the necessary steps
based on this consultation to allow the tax debate, which Europe unmistakably needs to have, to
continue without polluting other proposals such as the EVCFR.

We stand ready to provide whatever further contribution to this work the European Commission
might find helpful, including attending meetings and contributing further materials in writing.

Expert Group, Report on removing tax obstacles to cross-border venture capital investment, 30 April
2010. See also the press release (IP/10/481) and the questions and answers (MEMO/10/160). For
more information:
http://ec.europa.eu/taxation_customs/taxation/company_tax/initiatives_small_business/venture_c
apital/index_en.htm.




http://ec.europa.eu/taxation_customs/taxation/company_tax/initiatives_small_business/venture_capital/index_en.htm

http://ec.europa.eu/taxation_customs/taxation/company_tax/initiatives_small_business/venture_capital/index_en.htm
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Outline

1. The European private equity and venture capital (PE/VC) industry is capable of providing an
alternative form of long-term financing to a number of innovative high-growth companies and
SMEs. However, the venture capital industry is confronted with obstacles in attracting
international investors.

2. Investors are faced with the risks of double taxation or unexpected taxes which make
investing, through PE/VC co-investment structures, in private companies less attractive than
investing in listed companies or even investing directly in private companies. The fiscal
environment, which is a very important factor for the venture capital industry, can therefore
either reduce or reinforce the natural risk aversion of private investors.

3. In this respect, it is important to underline the impact of double taxation. The threat of double
taxation is significant, since other types of investment or asset classes may partly or entirely
escape this double taxation issue, in particular where no intermediate vehicle is used for the
purpose of investment. In response to the fragmentation, investors may be tempted to focus
on tax-neutral structures, which exist at national level only, or on other asset classes.

4. Furthermore, obstacles faced by private equity and venture capital funds will hinder their
ability, both to efficiently channel funds to the most promising EU businesses and to offer
professional management to investors.

5. We believe that tax provisions can be instrumental in overcoming the risk aversion of investors.
For many years, the EVCA has called for the creation of a pan-European tax-neutral vehicle,
which aim is first and foremost to eliminate the discriminatory and prejudicial treatment of
investors as soon as they are ‘pooled’ in a fund and to ensure that investors are treated the
same as if they had invested directly into the underlying portfolio companies and in parity with
holding and selling listed shares.

6. The purpose for such a vehicle is not to facilitate tax avoidance, but to ensure greater
transparency and predictability in the way venture capital funds make a fair contribution to
government finances.

7. This pan-European tax neutral vehicle should accommodate the needs of both domestic and
non-domestic investors. Any failing in this area could lead to non-EU investors becoming
reluctant to invest into EU funds, with also EU investors and EU fund managers preferring to
seek out foreign structures (incurring significant set-up and transaction costs, which are often
then prohibitive for smaller fund managers). This leads to an overall reduction of amounts that
can actually be invested into European small and mid-sized companies. The legal structure of a
fund needs to allow the fund manager to channel capital freely to the most promising
entrepreneurial projects. Without this, investee companies will struggle to expand their
businesses, especially in the early phase of their development.

8. We believe that such a tax-neutral vehicle is key to removing the remaining barriers to cross-
border fundraising and investment in order to ensure a level playing field for PE/VC
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10.

1.

12.

13.

14.

15.

16.

17.

investments alike; and is in accordance with the conclusions of the Expert Group report on
removing tax obstacles to cross border venture capital investments?.

In its consultation document, the European Commission requests input regarding actual direct
tax problems and obstacles that have arisen when venture capital has been invested across
borders, including any available details of their financial impact on investors, the funds, and
the SMEs as investee companies.

The EVCA gathered examples of such direct tax problems and obstacles, typical for cross-
border venture capital funds. In addition, the EVCA refers to its Memorandum of 19 July 2011
and the EVCA Overview, dated 19 July 2011. These examples are still valid.

The ultimate objective should be that the collective investment through a venture capital
fund in SMEs should be at least -- from a tax point of view -- be treated fiscally neutral as
compared to a direct investment by the respective investors. In other words, the investors
in a venture capital fund should not be confronted with higher tax costs as compared to the
tax liability of a direct investment.

The aforementioned objective could generally be achieved if the fund entity is ignored for tax
purposes, i.e., a situation in which the home state of the investor, the home state of the fund,
and the home state of the investee company treat the fund entity as tax transparent.
Reference is made to Examples 1 and 2 below.

Even if such fully transparent situation could be achieved by harmonizing the entity
classification rules for tax purposes in all Member States, the aforementioned objective would
still not be achieved if the investor is deemed to be engaged in business activities solely
because the fund is deemed to be engaged in business activities for tax purposes. Reference is
made to Examples 3 and 4 below.

The best and most effective solution to resolve the problems and obstacles referred to above,
at least within the EU, would be to create the possibility to use a fund vehicle (i) which is to
be treated as fiscally transparent in all Member States irrespective of whether the Member
State is the home country of the investor, the fund entity, or the investee company (the
“Transparency Rule”), and (ii) that is not be considered to be engaged in business for tax
purposes (the “Non-Business Rule”).

This may be achieved either by way of introducing a European fund entity (similar to the
introduction of the European Economic Interest Grouping®) or by way of introducing a
Regulation that requires Member States to observe the Transparency Rule and the Non-Business
Rule if the fund and its investors elect the application of this Regulation.

This may not resolve all tax problems and issues for non-EU investors in EU funds, or non-EU
investments by EU funds, but it should eliminate most of the direct tax problems within the
EU.

Again, the objective is to eliminate all cases of prejudicial treatment of investors as soon as
they are ‘pooled’ in a fund, and to meet the reasonable expectations of these investors that

See footnote 1.
Council Regulation 2137/85 of 25 July 1985 on the European Economic Interest Grouping (EEIG).

4





European Private Equity & Venture Capital Association
Bastion Tower, Place du Champ de Mars 5

B-1050 Brussels, Belgium

T+3227150020 F +322 72507 04

info@evca.eu www.evca.eu

CREATING LASTING VALUE

their tax treatment would be the same as if they had invested directly into the underlying
portfolio companies.

18. Please find below four examples of the most eminent tax obstacles. Each example is based on
current tax rules in the respective EU Member State. Each example is given from the
perspective of a certain Member State, but may also be true for similar situations in various
other Member States.

Example 1: Tax transparency from the perspective of the investor

If a Belgian individual decides to invest directly in a portfolio company and realizes a capital gain
at the occasion of the exit, he will generally not be taxed on the capital gain, irrespective of
whether the capital gain is realized with the sale of a Belgian portfolio company or a non-Belgian
portfolio company.

If however he decides to invest the same amount into a fund entity, and the fund realizes the
capital gain (assuming tax free), the distribution of the proceeds by the fund to the Belgian
investor will in most cases be considered as the distribution of a dividend which will be taxable at
a rate of 15% or even 25%. If, however, the fund was deemed to be tax transparent for Belgian tax
purposes, the Belgian investor would be deemed to earn (his pro rata portion of the) capital gains,
as a consequence of which he would be taxed as if he had invested directly.

Solution: Allow the Belgian investor to overrule the Belgian entity classification rules by enabling
him to elect the fund to be tax transparent for Belgian tax purposes. This may be achieved, for
instance, by enabling the Belgian investor to participate in a pan-European fund vehicle that is
mandatorily tax transparent for tax purposes within the European Union.

Example 2: Tax transparency from the perspective of the SME (the portfolio
company) in which a venture capital fund invests

If a non-Dutch (EU) investor directly invests in a Dutch portfolio company for less than 5% (say 2%)
of the share capital, this foreign investor is not subject to Dutch income tax on the capital gain
upon exit. If the same foreign investor, together with, for example, nine other investors -- each for
the same commitment -- invests in the (same) Dutch portfolio company through a non-Dutch (EU)
venture capital fund (the fund acquiring 20% of the share capital and each investor owning
indirectly 2% of the Dutch portfolio company), the non-Dutch (EU) venture capital fund is generally
subject to Dutch income tax on the capital gain upon exit, and therefore indirectly the foreign
investors are subject to Dutch income tax whereas such tax liability does not arise if invested
directly by the investors.

The reason for this income tax liability is that (i) the Netherlands generally apply an income tax on
capital gains on shares realized by non-resident shareholders if the shareholding comprises 5% or
more of the share capital of a Dutch resident company, and (ii) the Netherlands apply domestic
entity classification rules, which in practice means that almost all non-Dutch (EU) venture capital
funds are treated as non-transparent.
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In many situations, the above mentioned tax liability leads to incremental tax, for instance for all
investors that are tax exempt either because of their status (e.g. pension funds) or because capital
gains are tax exempt or taxed against lower tax rates than the Dutch tax rate (25%).

Solution: Allow the non-Dutch (EU) investor and the non-Dutch (EU) venture capital fund to
overrule the Dutch entity classification rules by enabling them to elect the fund to be tax
transparent for Dutch tax purposes. This may be achieved, for instance, by enabling the non-Dutch
(EU) venture capital fund to adopt the form of a pan-European fund vehicle that is mandatorily tax
transparent for tax purposes within the EU.

Example 3: The “permanent establishment issue” for foreign investors in the
home country of the fund

If a non-Finnish investor invests in a tax transparent venture capital fund that is actively managed
by a management team operating from Finland and making investments in Finland, the foreign
investors are generally deemed to be engaged in business activities through a Finnish permanent
establishment. The fund management activities by the Finnish manager are deemed to constitute a
business for Finnish tax purposes. Due to the tax transparency of the fund, the income and gains
derived by the fund are allocated to the investors in the fund in proportion to the equity stake of
the investors. The Finnish fund management is deemed to form a “permanent establishment” in
Finland for the foreign investors. The income that is allocated to the foreign investors may be
taxed in Finland, as it is deemed to be business income from a Finnish permanent establishment.

For many foreign investors, such Finnish tax will lead to incremental tax, as their home country
will not provide for double taxation relief. A bilateral tax treaty concluded between the home
country of the foreign investor and Finland will generally not force the home country to grant
double taxation relief, as such bilateral tax treaties - generally based on the OECD model treaty -
do not provide for binding authority in case of a mismatch between two treaty countries in
determining whether or not certain activities are deemed to constitute a trade or business
enterprise.*

A direct investment by the non-Finnish investor in a Finnish SME (by-passing the fund) would not
trigger such Finnish tax liability, simply because the investor would not be deemed to have a
business enterprise in Finland solely by reason of making a direct investment in the Finnish SME.

Solution: The fund management activities of a venture capital fund manager should not constitute
a trade or business enterprise for tax purposes. As a consequence, an investor in a tax transparent
venture capital fund cannot, solely because of its investment in the fund, be considered to be
engaged in business activities. If the fund (and therefore the investors too) is not deemed to be
engaged in business activities, the permanent establishment issue cannot arise. This is basically the
approach adopted by the UK. This may be achieved, for instance, by enabling the Finnish
management team to set up a venture capital fund in the form of a pan-European fund vehicle that
is (i) mandatorily tax transparent for tax purposes within the EU, and (ii) not deemed to be
engaged in a business or trade for tax purposes within the EU.

The broad principle under UK law is that only the profits of a trading permanent establishment of a
non-UK resident would be taxable in the UK and it would be very unusual for a fund to be regarded
as trading in securities because the securities are held for a longer term investment purpose.

4 See OECD Commentary 2010 on Article 3 paragraph 1 (the term ‘Enterprise’).
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Firstly a non-UK resident is not liable to tax on capital gains or investment income (interest and
dividends) generated in the UK (subject to some minor exceptions).

For capital gains, this would normally be where the asset is used in a trade carried on by the
investor’s permanent establishment in the UK. A passive investment activity in a fund is unlikely to
be regarded as a trading activity except for an investor which is, itself, a dealer in securities or
otherwise a financial trader. A similar analysis would apply to investment income.

Even where there is a theoretical risk of a permanent establishment, there is an additional
legislative provision known as the “investment management exemption”. These rules are designed
to promote the UK as a centre of investment management and broadly provide that provided the
manager is remunerated on arm’s length terms and is not otherwise connected to the investor, the
UK manager cannot be assessed on the profits of the non-resident investor. For this reason, there is
no to limited risk of a tax charge arising in the UK from the activities.

These two principles have contributed to the attractiveness of the UK for private equity and
venture capital fund management in Europe.

Example 4: The “permanent establishment issue” for investors and/or the
fund in the home country of the portfolio companies

This tax problem resembles the situation described under Example 3. A foreign fund that invests in
certain EU countries may be deemed to be engaged in business for tax purposes under the local tax
rules of such EU country, for instance in cases where the fund maintains a local office in such
country through which one or more of the fund managers (generally a tax resident of such country)
carry out their daily activities. Such a local team may be seen, due to its local connections in the
home country of the portfolio company, as constituting a local trade or business and a local
permanent establishment for the foreign fund in the respective country. This may lead to a tax
liability of the fund and its investors on the income and gains attributable to this local trade or
business / local permanent establishment, typically the income and gains derived from investments
made in the same country.

As pointed out in Example 3, such permanent establishment taxation generally constitutes
incremental tax since bilateral tax treaties generally do not prevent double taxation in such
situations.

Solution: See Example 3.

Proposal for a Pan-European Tax Neutral Fund Structure

The EVCA strongly encourages / urges the European Commission to propose a legislative framework
establishing a pan-European tax neutral fund vehicle for private equity and venture capital
investment funds alongside existing national structures. Such a structure would facilitate cross-
border activities and foster capital formation in Europe.

It would be an EU fund structure that permits all EU and international investors to invest freely in
private equity and venture capital on a pan-European basis, without prohibitions and exorbitant
costs while at the same time eliminating the risk of double taxation as well as unfavourable tax
treatment, allowing all investors to only be subject to tax in their respective home jurisdictions.
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Such a fund structure would ensure investors were in no worse a position if investing through a
fund than if investing directly in the underlying companies or listed shares for that matter. On top
of this, certainty in legal and tax treatments would simplify both fundraising and administration.
Reinforcing the European PE/VC industry and its capacity to raise funds world wide, would be of
interest to the EU at large.

Facilitating fund raising and attracting international investors to the asset class will increase
the contributions to the asset class helping to finance the EU’s most innovative high-growth
companies and SMEs. This remains the ultimate goal.

Today, many European SMEs struggle because of difficulties in accessing finance markets. As
highlighted by the European Commission, the tightening of credit conditions during the crisis has
made access to finance difficult, especially for SMEs. Corrective measures have been adopted, but
access to finance continues to be difficult.’

High-growth firms are found in all industries and in all regions, and tend to be innovative. Venture
capital channels the flow of equity into such innovative companies from institutional investors such
as pension funds and insurance companies as well as family offices, corporate investors and high
net worth individuals; it contributes to the financing of SMEs and to their growth and addresses a
significant need of SMEs. For these reasons, venture capital plays a positive role in supporting the
real economy in Europe and should be nurtured and grown, particularly in an economic
environment characterised by low macro-economic growth.

However, to this day, the European venture capital market remains underdeveloped, in particular
when compared with the US venture capital market. The economic crisis has clearly taken its toll
on the venture capital market in Europe.

Venture capital fundraising has decreased; investments have been postponed; investors are
withdrawing from the asset class; there are fewer exits and returns are lagging behind those
possible in other asset classes. Many venture capital funds in Europe are also too small to support
the later stage funding rounds required to help innovative companies reach their true potential.

In the wake of the financial crisis, fundraising in the European venture capital industry has been
significantly more difficult. In spite of some improvements and signs of recovery, it has not fully
recovered back to its 2007 levels, as seen in the graph below:

10
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Source: EVCA / PEREP_Analytics

> COM(2011) 642 final, COMMUNICATION FROM THE COMMISSION, Industrial Policy: Reinforcing
competitiveness. See also COM(2011) 702 final, COMMUNICATION FROM THE COMMISSION, Small
Business, Big World — a new partnership to help SMEs seize global opportunities.
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Incremental amounts raised by venture capital funds during the year reached over EUR 8 billion in
2007, over EUR 6 billion in 2008, over EUR 3 billion in both 2009 and 2010, and EUR 4.85 billion in
2011 (for 135 new funds).

However, in spite of signs of recovery, fluctuations have been witnessed over the past years
regarding the basis of investors (see graph below), particularly regarding pension funds, banks and
insurers, which contribution has significantly decreased.

Venture funds raised by type of investor

2007 vs. 2011 - Incremental amount raised during the year - % of total amount

2007 2011
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A pan-European tax neutral fund structure can play a positive and supporting role in SMEs’ access
to finance and addressing wider issues in regards to the development of the European venture
capital industry.

To achieve optimal conditions for such a structure, the following issues should be addressed:
e Tax transparency

The most efficient tax structure for investments in private equity and venture capital is one
based on the principle of tax transparency. Put simply, it is necessary to prevent double
taxation: first, at the fund level, when it receives income or realises an investment; and
second, when an investor receives income or capital from the fund. Tax transparency ensures
investors are only subject to tax in their home jurisdictions, just as they would be when
investing directly in company shares. Investors should not be in a worse position investing in
unlisted companies through a fund than they would have been if they invested directly in the
underlying companies or in listed shares.
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CREATING LASTING VALUE

A fund structure suitable for investors in other Member States or for international
investors

Certain Member States, where investments are made, may charge tax on capital gains made by
non-residents. Therefore, a suitable international fund structure should ideally be
transparent, in order to prevent double taxation; the taxing at source of capital gains should
also be minimised. In addition, from a public perception point of view, establishing a tax-
neutral fund structure in the EU may be preferable to creating off-shore fund vehicles. The
fund structure should be flexible enough to allow international investment by accommodating
requirements of particular investors from countries that do not recognise certain vehicles as
tax transparent.

Preventing the application of a “trade or business” and as a “permanent establishment”
presumption regarding the fund and/or the investors

It is essential that the fund does not create a trade or business (and therefore not a
permanent establishment) that could result in taxation for itself or for the investors in the
country/countries in which the management or advisory team operates or invests. This
would make investing in these private markets unattractive to investors.

Using a structure not based on the above mentioned principle is likely to make the fund
unattractive for investors. If the main goal is to enforce the free movement of capital, double
taxation of the fund’s profits as a result of creating permanent establishments is inefficient
and complex and can potentially deter investment.

No undue restriction on the type of investments that can be made
To enhance the competitiveness of the fund and strengthen the free movement of capital by

establishing a system based on the recognition of the structures used in other Member States,
the EU should not impose undue restrictions on the type of investments that can be made.
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About EVCA

The EVCA is the voice of European private equity.

We represent venture capital, mid-market private equity, the large majority investors and
institutional investors, speaking for 700 member firms and 400 affiliate members.

In the last five years, EVCA members have invested 160 billion euros in 7,000 companies across
Europe, making a valuable contribution to growth and innovation.

The EVCA shapes the future direction of the industry, while promoting it to stakeholders like
entrepreneurs, business owners and employee representatives.

We explain our industry to the public and engage in debate with policymakers, so that our
members can conduct their business effectively.

The EVCA is responsible for the industry’s professional standards, demanding accountability,
good governance and transparency from our members and spreading best practice through our
training courses.

Thanks to our industry research teams, we have the facts when it comes to European private
equity. The EVCA has 25 dedicated staff working in Brussels to make sure the industry is heard.
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EC Consultation on cross-border venture capital - “Problems that arise in
the direct tax field when venture capital is invested across borders” /
Finland

Background

European Commission would like to gain further information on actual rather than theoretical problems
encountered by individual citizens, businesses, Member States, tax administrations, intergovernmental,
non-governmental and business organisations, tax practitioners and academia, which create direct tax
related obstacles for cross-border venture capital investments.

Current status of direct tax obstacles for cross-border VC investments in Finland

The Finnish Venture Capital Association and KPMG Oy Ab are grateful for the opportunity to detail the
current obstacles for cross border VC investments in Finland.

Since 2006 the cross-border VC investments were enhanced significantly by introduction of a specific
provision in Income Tax Act (ITA), paragraph 9.5, entailing that certain foreign investors can invest into
certain Finnish VC funds without creating a permanent establishment (PE) in Finland which would cause
these foreign investors to be subject to tax for capital gains in Finland in addition to being subject to
capital gains tax on the very same investments in their respective home jurisdictions.

The new ITA 9.5 paragraph proved out to be a successful catalyst for raising capital from foreign
investors into Finnish VC funds. However, the scope of new foreign investors has been quite limited.
Mainly these are other Nordic pension funds. U.S.-origin and Asian investors have not been incentivized
to invest into Finnish VC funds by ITA para. 9.5. The current capital accumulation particularly in Asia
therefore seems to be an opportunity missed by the Finnish VC industry, if action is not taken. Also
another troubling matter is that no further capital injections from international funds-of-funds has been
witnessed into Finnish VC funds despite of the enhanced tax rules under ITA para. 9.5. Funds-of-funds
are namely funds that raise capital from investors and invest these into several different VC funds thus
creating a more safe risk allocation for their investors than what the case would be if investors would
only directly invest into one or two VC funds. The exclusion of international funds-of-funds from the
Finnish VC market is a severe restraint on Finnish growth company scene’s ability to raise capital to
increase their growth, create further jobs and improve exports.





Tax treaties are outdated and fail to take into account present day investment structures

Most of Finland’s tax treaties date back to between 1970s and 1990s. These tax treaties recognize the
world as it was at the high time of large multinational corporations. The treaties facilitate all necessary
means to carry out tax efficient cross-border investments by large multinational corporations. E.g.
dividends and interests paid by Finnish subsidiaries are largely exempted from tax at source and capital
gains derived from the sales of Finnish subsidiaries are exempted from Finnish tax. As a result the
income derived from the investment is largely taxed only in the home jurisdiction of the foreign investor
and there is no risk of double taxation.

The world in the 2000s and 2010s is very much different in the context of corporate finance. Multi-
business conglomerates are more or less marginalized in Europe and most of the corporations follow a
strategy where they concentrate their focus on a few chosen lines of business and aim to be world’s no
1 on those. Investment into new businesses is no longer driven exhaustively by large corporations.
Instead venture capital funds have taken the role to breed startup businesses and to develop more
efficient structures for middle sized companies. The Finnish tax treaty network has not followed with the
development and is sadly out of date.

Tax transparency: investment income subject to tax only in the hands of the investor

VC fund structures are based on the principle of tax transparency. Tax transparency ensures that
investors suffer tax only once when they realize their investments into growth companies. In holistically
Finnish VC investments this is the case. Most often the Finnish VC fund is in the form of a limited liability
partnership (kommandiittiyhtié, Ky, in Finnish). Investors into Ky are most often Finnish pension and
insurance companies. A Ky is regarded as a wholly transparent entity in Finnish taxation. This means that
the income of the Ky — received from investments made in to Finnish startups or middle sized companies
—is only calculated at the level of Ky, but Ky does not pay any taxes on this income. Then the so
calculated income is allocated to the investors of the Ky fund on the basis of each investor’s rightful
share to the profits according to the partnership agreement. Investors then pay tax on this allocated
income (i.e. tax is paid only once).

When foreign investors invest into a Finnish Ky the picture gets more fuzzy. According to the Finnish
legal practice a mere investment into a Finnish Ky may cause the foreign investor to create a permanent
establishment in Finland and cause it to be subject to taxation in Finland on the investment income.
Therefore a foreign investor is not treated similarly with Finnish investors when investments into Ky
funds are in question. Also, what large multinational corporations achieved in the 1970 to 1990s
through tax treaty benefits is not accessible for investors, if they seek to make modern VC type
investments through fund structures into Finnish growth companies. A tax paid at source on VC type
investments is not exempted in tax treaties.

Even though tax treaties are not helpful on the issue, this handicap was partially relieved through
domestic law by the implementation of ITA para. 9.5 in 2006. ITA para. 9.5 stipulates that income
received through a partnership share in Ky is not taxed in Finland, if the tax treaty between Finland and





the Ky partner (i.e. investor) is applicable and the income in question would not be taxable at source in
Finland if it would have been received directly by the investor (i.e. without the Ky fund in-between).

Thanks to ITA para. 9.5 you nowadays can see e.g. Norwegian or Swedish pension funds making
investments directly into Finnish Ky VC funds. This still leaves a great portion of capital accumulated
worldwide non-accessible to Finnish growth company VC funds. Why does a majority of world’s capital
ring-fence Finnish Ky VC funds outside their investment scope?

The tax treaty problem remains unsolved

ITA para. 9.5 relieves the tax at source in Finland only if the tax treaty between Ky fund and the Ky
partner is applicable. This means that the direct investor (limited partner) in the Ky fund (1) has to be a
tax subject and (2) has to be resident in a tax treaty jurisdiction. This rarely is the case.

As explained above a very large portion of the world’s investment capital is invested into funds-of-funds.
By investing into an F-o-F an investor immediately gets a wide allocation of risks. For example if the
investor has 10 million euros to invest, she can either invest to a direct 10% share in a 100 MEUR VC
fund in one country or to a 5% share in a 200 MEUR fund of fund, which can invest into two VC 100
MEUR VC funds in two different countries. As a result through an F-o-F an investor can reduce her
country risk immediately with 50%.

Funds-of-funds are usually structured as limited partnerships, because — as with Ky in Finland — these
offer tax transparency also in other countries. However — from the point of view of ITA para. 9.5, the
problem is the tax transparency in itself. Because limited partnerships are tax transparent, they are not
tax subjects. Therefore, an F-o-F trying to invest into a Finnish Ky fund would fail the first precondition
for the applicability of ITA 9.5, because the tax treaty between the country of residence of the F-of-F and
Finland is not applicable because F-of-F is not a tax subject. One could argue that ITA para. 9.5 should be
satisfied, if the investors in the F-of-F are tax subjects that are residents in a tax treaty jurisdiction.
Unfortunately, Finnish tax offices have not agreed to this. As a result, for the time being, international F-
of-Fs do not make direct investments into Finnish Ky VC Funds.

F-of-Fs are not the only investors who deem Finnish Ky VC funds non-investable. Also all investors that
are resident in non-tax treaty jurisdictions refuse to invest into Finnish Kys. ITA para. 9.5 is clear on the
subject that a tax treaty has to exist between Finland and the investor’s home jurisdiction. This is
paradoxical, because as explained above the tax treaties do not give any relief for the tax at source as
such. Also, if a direct investment is made from a non-tax treaty jurisdiction into a Finnish company, for
example the capital gains from the sale of the Finnish company would not be subject to tax in Finland
according to domestic law. Only if the investments are pooled from several investors into a Finnish Ky
fund for better risk allocation, then those investors that are in non tax treaty jurisdiction have to be
singled out and their part of the profits would be taxed at source in Finland. Here again the 1970 to
1990s style large multinational corporations would be better off than modern style VC funds. As a result
investments from non-tax treaty jurisdictions do not end up in Finnish VC funds.





Why do international investors use non-tax treaty jurisdictions? Finnish VC funds have little say in where
for example Asian or U.S. origin investors pool their investment capital. Unfortunately, this often
happens in non-tax treaty jurisdictions. The need to pool investments has a sound economic logic.
Together several investors can share risks better, because by pooling investments they can allocate
investment funds into several targets. Where to pool the funds is a harder question. The tax treaties
have widely recognized the principle for large multinational corporations that taxes are paid on
investment income in the home jurisdiction of the investor. Old-fashioned tax treaties do not recognize
the same for fund structures. Therefore the investors face a decision on where to locate the vehicle that
pools the investments. The natural decision driver here is to locate the vehicle in such a jurisdiction
where the risk for creating a permanent establishment is the smallest and correspondingly the tax
transparency and elimination of double taxation is most certain. In this competition it is usually the non-
tax treaty jurisdictions that prevail. By excluding the possibility for elimination of tax at source for these
types of investment vehicles, ITA para. 9.5 makes it in practice impossible for Finnish VC funds to raise
capital from large international investment vehicles that are located in international financial centrums
that do not have income tax treaties with Finland.

Why is tax at source then a problem? The rules for calculating taxable income for permanent
establishments stipulate that income and expenses that are attributable to the PE have to be taken into
account in calculating the taxable income of the PE. There are no international clear guidelines for these
rules in the VC context. It is clear that all income from the investments would be allocated to the PE. In
addition to this income in the home country of the investor, the investor may have large expenses from
e.g. provisions that have to be made for pension payments that the investor (e.g. a pension fund) has to
make in the future. To what extent the source country of the investment would accept these provisions
to be deducted from the investment income in the PE’s taxation is a question without a clear answer.
The investors such as large pension funds face legal requirements from their home country legislation to
avoid uncontrollable risks. Without clear guidelines it is simply too uncertain for them to predict how
the country of source would accept deductions for their mandatory expenses. Therefore it is safest to
seek a solution which provides for a pure taxation only in the home country of the investor much in the
same fashion as the tax treaties provide for large multinational corporations for their strategic
investments abroad.

Discriminatory tax rules evict certain financial advisory services industry from Finland

Due to above mentioned reasons Finnish Ky VC funds are able to raise capital mainly from Finnish
investors and other Nordic investors that are willing to allocate funds directly into Finnish funds (i.e.
without better risk allocation through funds-of-funds or similar investment vehicles). Vast proportions of
world’s investment capital are not accessible to Finnish Ky VC funds due to restrictive tax rules.

Due to these restrictions Finnish VC funds have ammunition to back up only the earliest phases of
growth of small and medium-sized corporations. Larger Finnish growth companies are invested into
through large multinational funds. This has also raised quite a lot of criticism within politicians and press
in Finland recently and ownership through non-tax treaty jurisdictions is deemed unethical. Much of the
criticism is paradoxically directed towards the Finnish companies that are the investment targets even





though as described above it is the domestic tax rules that do not grant similar tax treatment to fund
structures as are given to large multinational corporations or domestic investors and Finnish investment
target companies have little or no say at all in this.

In addition to building walls against foreign capital the Finnish tax rules on VC funds also restrict the
development of financial services industry in Finland. ITA para. 9.5 is applied only to Kys. If the fund has
any other legal form except a Finnish Ky, then protection is not given against the risk of permanent
establishment. In a likely event that a new VC fund is formed and investors from Asia, Europe and U.S.
are participating, it is often unlikely that a Finnish Ky is chosen as the legal form for the investment
pooling vehicle. It is more likely that the vehicle is a foreign entity, for example a UK based LLP or a
Luxembourg fund vehicle SICAV etc. ITA para. 9.5 does not give any relief against a permanent
establishment risk in such a case (because the paragraph explicitly grants the relief only to a Finnish Ky).
A permanent establishment can be formed for a foreign investment vehicle for instance if there is a
fixed place of business in Finland (e.g. an office) which carries out functions that are not merely auxiliary
or preparatory for the foreign investment vehicle. In practice this means that even if there would be an
experienced venture capital team in Finland and they would be capable of managing a large VC fund
which would make Europe-wide investments into growth companies, the Finnish tax rules would cause
an exposure on the foreign fund (say an UK LLP) investors to be subject to tax in Finland for all
investment returns that are received from these Europe-wide investments. This would be the case if the
Finnish VC team’s management functions would be deemed to be more than auxiliary or preparatory
functions for the investment vehicle. It is clear that international investors cannot digest a risk that
Finland would claim a tax at source on all investment returns and then investors would have to claim
their home country expenses to be taken into account in Finnish tax computations without clear
guidelines or previous case law helping out on this.

As a result of the above mentioned, the fund industry largely is situated outside of Finland especially
when larger funds are looked at. This keeps the Finnish VC fund management industry more
undeveloped than in other jurisdictions.

Conclusions

The consultation was requested to focus on actual rather than theoretical direct tax problems caused for
VC funds within EU. From Finland’s perspective the most tangible problem is the non-existence of wide
scale foreign investments into Finnish VC funds managed by Finnish fund professionals. As explained
above the reasons for this are to a large part tax driven. The improvement of domestic rules in 2006
gave some clear results for the better, but these results are clearly non-sufficient. If the member states
are determined to compete for the world wide investment capital with Asia and the U.S., tax originated
deterrents for VC industry growth should be removed as soon as possible. This would also be of help to
EU commission’s target to incentivize the location of investments funds into member states instead of
international financial centrums.
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9 November 2012
Taxand

European Commission

Directorate-General for Taxation and Customs Union
Unit D2 — Direct Tax Policy and Cooperation

Rue de Spa 3

B-1049 Brussels

Belgium

Dear Sir / Madam,

Email: TAXUD-D2-Consultation@ec.europa.eu

Re: Taxand Responds to the European Commission’s Public Consultation on
Problems that Arise in the Direct Tax Field when Venture Capital is Invested Across
Borders

Further to the publication of the European Commission’s Public Consultation on Problems
that Arise in the Direct Tax Field when Venture Capital is Invested Across Borders, Taxand is

pleased to provide feedback.

Taxand welcomes this initiative. Our summary comments and observations are as follows:

Have you experienced direct tax obstacles in connection with your cross-border
venture capital investment? If so, please provide details of:

a) The tax obstacles and the reasons why they occurred

Permanent establishment

b) The countries involved

Finland, Luxembourg.

c) The result for these obstacles (e.g. double taxation, tax treatment uncertainties,
administrative obstacles, additional costs, etc.).

Investors refrain from investing in the VC structure.

If a permanent establishment has been deemed to exist in the country of the target
company, please provide details about:
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a) The reasons for the deemed existence of the permanent establishment

The reasons for a deemed permanent establishment vary across Europe. For example,
based on Finnish legislation, an investor of a tax-resident feeder fund making an investment
in Finnish LP would be deemed to have a permanent establishment in Finland.

However, as far as Luxembourg is concerned, so far, based on the so-called
“Gepragetheorie”, where the GP of a Luxembourg partnership was a Luxembourg joint-stock
company (which is per se commercial by reason of its legal form), the whole activity of the
Luxembourg partnership was deemed to be commercial. The quality and status of the GP
commercially tainted all the activities and revenues of the partnership, resulting in the LP
becoming subject to Luxembourg Municipal Business Tax, and the partners to Corporate
Income Tax and Net Wealth Tax in Luxembourg due to the presence of a Luxembourg PE.

Luxembourg has recently taken some measures in order to face this issue and has relaxed
the conditions for the application of the Gepragetheorie. A draft law now provides that the
income realised by partnerships will be considered as commercial income only to the extent
the General Partner is a joint-stock company, which holds at least a 5% interest in the
Luxembourg partnership. In the future, as long as the GP holds less than 5% interest in the
partnership - which is generally the case in hedge funds or PE/PERE structures - the
Gepragetheorie will not apply, so no taxation will arise in Luxembourg.

Some years ago, Luxembourg also implemented a vehicle dedicated to the venture capital
sector (the SICAR) for which the law specifies that SICARs set up in the form of a
partnership will never be considered as performing a commercial activity. There is therefore
no risk of a Luxembourg PE when SICARs are set up in Luxembourg to invest in the venture
capital sector.

b) Whether the permanent establishment is in respect of the income of the venture
capital fund manager himself or of the venture capital fund or of the investors

The investors in a fund of fund.
c) Which Member State has deemed the permanent establishment to exist
Finland, Luxembourg.

d) What percentage/part of total profits have been attributed to that permanent
establishment

N/A (theoretical question, as these kinds of structures are avoided due to the evident risk).
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e) What method was used for the profit attribution

See answer above

f) Whether the profits attributed to the permanent establishment have

suffered unrelieved double taxation as a result and if so, why double taxation was not
relieved

See answer above

g) The amount of the unrelieved double taxation

See answer above

Have you suffered unrelieved double taxation due to the fact that the tax classification
and tax treatment of venture capital funds varies from one country to another? If so,
please specify:

A very extensive tax harmonisation would be required to solve at global level the issue of
mismatch of tax classification of venture capital funds. Given the existing alternatives that are
used already since decades by the venture capital sector in order to face these issues, we do

not consider that it is necessary to harmonise at global level.

The Luxembourg tax authorities will generally adopt a pragmatic approach and will thus, as
far as possible, try to follow the tax classification given in the foreign country.

a) The exact reasons for the double taxation
N/A

b) The countries involved

N/A

¢) The amount of unrelieved double taxation

N/A
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d) Whether the OECD Partnership Reportl and the Commentary to the OECD Model2
have provided guidance/assistance in resolving the issue (the Partnership Report and
the Commentary to the OECD Model suggest generally that the classification of a
partnership as transparent or non-transparent applied by an investor's country of
residence should be the decisive one as far as the taxation and double taxation relief
of the investor are concerned).

N/A

e) How often the mutual agreement procedure provided for in double tax conventions
based on the OECD Model has been applied in practice and whether it was efficient

N/A

If there was arisk of double taxation of your investment returns, which you managed
to avoid in practice, please specify:
a) How you managed to avoid the risk and the extra costs and complexities involved

N/A

b) The EU and non-EU countries involved

N/A

Are you aware of any cases in which mismatches between Member States' domestic
tax rules might lead to double non-taxation or tax planning?

If so please provide:

a) Details, including the jurisdictions involved

The possible mismatches of planned Finnish regulation, for example, limiting intra-group
interest payments shall be ascertained when the final form of the regulation will be

presented.

b) An estimation of the amounts of lost tax revenue

! http://www.oecd-
ilibrary.org/docserver/download/fulltext/2399521e.pdf?expires=1340028069&id=id&accname=0cid194935

&checksum=934A17F5FIBED80F33551A78F2B1551D

2 http://www.oecd.org/document/37/0,3746,en_2649 33747 1913957 1 1 1 1,00.html
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a) Are your proceeds from cross-border venture capital investment taxed in the
country of the target company?

As far as Luxembourg is concerned, for example, where Luxembourg is the source country,
taxation may arise at source but since this taxation occurs only in case the investment is sold
within a limited time frame (6 months), it is relatively easy to make sure that the capital gain
is not taxable. In addition, as far as venture capital funds like SICARs are concerned, the
Luxembourg law excludes the taxation at source, even in case of speculative (short term)
gains.

b) Are your proceeds from cross-border venture capital investment taxed in the

country where the fund is established?

If so, please indicate how they are taxed; please specify the type of proceeds (e.g.
capital gains, dividends) and the tax rate applied, whilst mentioning any special tax
incentives/ tax regimes applicable

If not, please specify why not — e.g. because the fund is a tax exempt entity or
transparent for tax purposes, etc.

N/A

c) Are your proceeds from cross-border venture capital investment taxed in your state
of residence?

If so, please indicate how they are taxed; please specify the type of proceeds (e.g.
capital gains, dividends) and the tax rate applied, whilst mentioning any special tax
incentives/ tax regimes applicable

If not, please specify why not — e.g. because your state of residence does not tax
capital gains, dividends; because you are a tax exempt entity, etc.

N/A

d) What is the effective tax burden on your cross-border venture capital investment?
N/A

e) Have you suffered any additional costs due to your cross-border investment in
venture capital?

If so, what are the annual additional costs related to your cross-border venture capital

investment? Please specify per category, e.g. for advisory fees, unrelieved double
taxation, foregone tax relief, administrative costs, etc.

N/A
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a) Does the country where the target company is established tax proceeds from
venture capital investment differently depending on whether the investors are resident
or non-resident? For example, are there specific VC benefits, such as exemption,
deferral/investment reserves, lower tax rates, relief from economic double taxation,
etc available only to domestic fund and investors? Or is capital gains tax applicable
only on (some or all) sales of shares of non-resident investors? Please provide details
about any differences in treatment and the countries in which these occur.

N/A

b) Does the country where the fund is established tax receipts of the venture capital
fund differently depending on whether these arise from domestic or foreign sources?
Does the country where the fund is established tax differently dividends paid to non-
resident investors compared to dividends paid to resident investors? Please provide
details about any such differences in treatment and the countries in which these
occur.

N/A

c) Does your country of residence tax the income and gains you receive from a non-
resident venture capital fund or non-resident target company differently to income and
gains you receive from a domestic VC fund or target company? Please provide details

about any such differences in treatment and the countries in which these occur.

N/A

a) What are your proposals for possible solutions to the tax obstacles you encounter?
N/A

b) Why do you prefer this solution/ these solutions? Please outline the advantages
and disadvantages of your suggestion.

N/A

¢) How should your suggested solution(s) be implemented e.g. by EU legislation or by
changes in different national laws?

N/A
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d) How would your suggested solution(s) impact on the investors' return of
investment and governments' tax revenues?

N/A

e) How would your suggested solution(s) impact on Member States' tax legislation,
their double taxation conventions and existing EU law, e.g. on direct taxation, State
Aid, etc.?

N/A

f) What would the advantages be for Member States in adopting the proposed
solution? Would there be winning and losing Member States and if so how could the
losing Member States be persuaded to agree to the solution?

N/A

g) If you are a fund or fund manager and are currently established outside the EU,
would your suggested solution make it more attractive for you to move into the EU?

N/A

h) Can you recommend any best practices in any EU Member States or third countries
in the area of taxation of venture capital?

N/A

i) Are you aware of any statistics or legal or economic studies which could further
contribute to the analysis of the costs and benefits of implementing the solution(s)
you suggest?

N/A

Do you have any other comment or thoughts to share as regards cross-border
taxation of venture capital?

Ideally, VC-structures within EU-countries should be mutually recognized and accepted. Tax
consequences should be predictable and symmetrical. However, as mentioned above, given
the extensive harmonisation which would be required and the alternatives that exist in
practice to face the related tax issues, we do not consider that this harmonisation as really
necessary.
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We appreciate this opportunity to provide our feedback to the European Commission and
would be pleased to discuss this further and/or to participate in any additional discussions on
these matters.

More information on how to contact us, our stakeholder identification and about Taxand is
provided in Appendix |. Taxand is wholly committed to supporting the European
Commission’s work and we look forward to contributing to further debate.

Yours faithfully,
Taxand
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APPENDIX |

CONTACT DETAILS

Taxand Luxembourg
Keith O’Donnell

T. (+44) 207 663 0750

E. keith.odonnell@atoz.lu

ABOUT TAXAND

Taxand provides high quality, integrated tax advice worldwide. Our tax professionals, nearly
400 tax partners and over 2,000 tax advisors in nearly 50 countries - grasp both the fine
points of tax and the broader strategic implications, helping you mitigate risk, manage your
tax burden and drive the performance of your business.

We're passionate about tax. We collaborate and share knowledge, capitalising on our
collective expertise to provide you with high quality, tailored advice that helps relieve the
pressures associated with making complex tax decisions.

We're also independent—ensuring that you adhere both to best practice and to tax law and
that we remain free from time-consuming audit-based conflict checks. This enables us to
deliver practical advice, responsively.

Taxand has achieved worldwide market recognition. In the International Tax Review’s (ITR)
World Tax 2012, over 95% of Taxand locations are ranked top. 35 countries were voted top
in the ITR Transaction Tax Survey 2012 and in the ITR Tax Planning Survey 2012. Taxand
has received 49 national awards and 10 regional awards in the ITR European, Americas and
Asia Tax Awards since 2009. These include European Private Equity Tax Firm of the Year,
European Indirect Tax Firm of the Year, European Tax Policy Firm of the Year, Asia Transfer
Pricing Firm of the Year, Asia Tax Policy Firm of the Year and Latin America Tax Disputes
Firm of the Year. Full details of awards can be viewed at www.taxand.com/media/factsheet.
www.taxand.com

www.taxand.com/media/factsheet
www.taxand.com

:E: Quality tax advice, globally * www.taxand.com

© Taxand Economic Interest Grouping 2012 Groupement d'intérét économique - RCS: C 68
1B, Heienhaff - L — 1736 Senningerberg (Luxembourg)

Banque et Caisse d’Epargne de I'Etat, Luxembourg

IBAN LU49 0019 2855 1871 6000, BIC : BCEELULL

VAT identification : LU 220 135 38



http://www.taxand.com/media/factsheet

https://enginemail.com/owa/redir.aspx?C=0d40c91eef3a451185bf39ef172144a0&URL=http%3a%2f%2fwww.taxand.com

http://www.taxand.com/media/factsheet

http://www.taxand.com/



