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Abbreviations

AEO Authorised Economic Operator

AEOC AEQ — Customs Simplifications

AEQOS AEO - Security and Safety
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ERP Enterprise resource planning
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MRA Mutual Recognition Agreement
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RA Regulated Agent

RBA Risk-based audit

SME Small and Medium sized Enterprise

SAQ Self-assessment questionnaire

TAPA Transported Asset Protection Association
TAXUD General Directorate "Taxation and Customs Union'
UNECE United Nations Economic Commission for Europe
UPU Universal Postal Union

ucc Union Customs Code®

UCC DA Union Customs Code Delegated Act*

UCCIA Union Customs Code Implementing Act®

! Council Regulation (EEC) No 2913/92 of 12 October 1992 establishing the Community Customs Code

2 Commission Regulation (EEC) No 2454/93 of 2 July 1993 laying down provisions for the implementation of
Council Regulation (EEC) No 2913/92 establishing the Community Customs Code

¥ Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013 laying down
the Union Customs Code

* Commission Delegated Regulation (EU) 2015/2446 of 28 July 2015 supplementing Regulation (EU) No
952/2013 of the European Parliament and of the Council with regard to detailed rules of specifying some of the
provisions of the Union Customs Code



WCO World Customs Organisation
WCO SAFE World Customs Organisations Safe Framework of
Standards to Secure and Facilitate Global Trade

> Commission Implementing Regulation (EU) 2015/2447 of 24 November 2015 laying down detailed rules for
implementing certain provisions of Regulation (EU) No 952/2013 of the European Parliament and of the Council
laying down the Union Customs Code



PART 1. General information

The AEO concept is based on the Customs-to-Business partnership introduced by the World
Customs Organisation (WCO). Traders who voluntarily meet a wide range of criteria work in
close cooperation with customs authorities to assure the common objective of supply chain
security.

The concept is strongly based on the partnership of customs with the economic operator. This
implies that the relationship between customs and AEO should be always based on the
principles of mutual transparency, correctness, fairness and responsibility. Customs expects
the AEO to act in line with customs legislation and to inform customs about any difficulties to
comply with the legislation. Customs should provide support to achieve this.

The EU established its AEO concept based on the internationally recognised standards,
creating a legal basis for it in 2008 through the 'security amendments' to the "Community
Customs Code" (CCC) and its implementing provisions. The programme, which aims to
enhance international supply chain security and to facilitate legitimate trade, is open to all
supply chain actors. It covers economic operators authorised for customs simplification
(AEQOC), security and safety (AEOS) or a combination of the two.

These Guidelines do not constitute a legally binding act and are of an explanatory nature.
Their purpose is to ensure a common understanding for both customs authorities and
economic operators and to provide a tool to facilitate the correct and harmonised application
by Member States of the legal provisions on AEO. They constitute a single document together
with its annexes covering all main tools used during the AEO application and management
procedure. These Guidelines are updated on a regular basis to reflect legal developments and
to include practical experience gained so far as well as best practices acquired.

The latest version of the AEO Guidelines is published on the website of DG TAXUD:

http://ec.europa.eu/taxation customs/customs/policy issues/customs security/aeo/index
en.htm.

How to use these Guidelines?

Part 1 of the Guidelines provides general information about the EU AEO programme
including the benefits of the status and mutual recognition.

Part 2 of the Guidelines describes the AEO criteria and the different aspects of the security
requirements and supply chain security.

Part 3 of the Guidelines deals with the overall decision-making process concerning both
customs authorities and economic operators.

Part 4 of the Guidelines describes different aspects of the exchange of information between
customs authorities including consultation.

Part 5 of the Guidelines covers all aspects related to the management of the already granted
status, including monitoring, re-assessment, amendment, suspension and revocation.

Part 6 of the Guidelines deals with Mutual Recognition of AEO Programmes

Part 7 of the Guidelines contains the Annexes.

Annex 1 includes the Self-assessment questionnaire (SAQ) and its Explanatory Notes.
According to Article 26 Union Customs Code Delegated Act (UCC DA) in order to apply for


http://ec.europa.eu/taxation_customs/customs/policy_issues/customs_security/aeo/index_en.htm
http://ec.europa.eu/taxation_customs/customs/policy_issues/customs_security/aeo/index_en.htm

the status of AEO the applicant shall submit a self-assessment questionnaire, which the
customs authorities shall make available, together with the application.

Annex 2 includes the document 'Threats, Risks and Possible solutions' which is addressed
both to customs authorities and economic operators. It aims at facilitating the audit and the
examination to ensure compliance with AEO criteria by matching the information provided in
the SAQ and the risk areas identified and also provide examples of possible solutions to cover
the risks and threats identified.

Annex 3 includes an example of a template for security declaration.

Annex 4 includes a list of examples of information to be shared with customs authorities
according to Article 23 (2) Union Customs Code (UCC).

Section | - Introduction

The AEO status

An AEO can be defined as an economic operator as laid down in Article 5 (5) UCC who is
deemed reliable in the context of his or her customs related operations, and therefore, is
entitled to enjoy benefits throughout the EU.

The AEO programme is open to all economic operators, including small and medium sized
enterprises (see Part 3, Section 111.2 'Small and Medium sized enterprises' of these Guidelines)
and regardless of their role in the international supply chain.

There is no legal obligation for economic operators to become an AEOQ, it is a matter of the
operators own choice based on their specific situation. Nor is there any legal obligation for
AEOQOs to require their business partners to obtain the AEO status.

According to Article 38 UCC the status of the authorised economic operator consists of
different types of authorisations: AEO for Customs Simplification (AEOC) and AEO for
Security and Safety (AEOS). Each type of authorisation offers different types of benefits.

On the basis of Article 39 UCC, the AEO status can be granted to any economic operator
meeting the following common criteria:

- record of compliance with customs legislation and taxation rules, including no record
of serious criminal offences relating to the economic activity of the applicant,

- demonstration of a high level of control of its operations and of the flow of the goods,
by means of a system of managing commercial and, where appropriate, transport
records, which allows appropriate customs controls,

- proven financial solvency.
And depending on the type of AEO status

- practical standards of competence or professional qualifications directly related to the
activity carried out (AEOC),

- appropriate security and safety standards (AEOS).

The AEO status granted by one Member State is recognised by the customs authorities in all
Member States (Article 38 (4) UCC).



1.1.1. AEO-Customs Simplifications (AEOC):

An AEO status in the form of an AEOC is envisaged for economic operators established in
the Union who would like to benefit from the various simplifications specifically provided for
under the customs legislation.

The criteria for granting of an AEOC include:

- the absence of any serious infringement or repeated infringements of customs
legislation and taxation rules, including no record of serious criminal offences relating
to the economic activity of the applicant;

- demonstration by the applicant of a high level of control of his or her operations and
of the flow of goods, by means of a system of managing commercial and, where
appropriate, transport records, which allows appropriate customs controls;

- financial solvency, which shall be deemed to be proven where the applicant has good
financial standing, which enables him or her to fulfil his or her commitments, with due
regard to the characteristics of the type of business activity concerned;
practical standards of competence or professional qualifications directly related to the
activity carried out.

As these criteria apply to most customs simplifications/authorisations, obtaining an AEOC
would facilitate the economic operator's eligibility and usage of the various
simplifications/authorisations. For example in line with Article 211 (3) (b) UCC, the criteria
for the authorisations for special procedures are taken into account during the AEO
application process. Further, for other simplifications or authorisations the AEOC status is
required to have access to some simplifications/authorisations such as the entry into
declarant's record with a waiver of the obligation for the goods to be presented as provided for
Article 182 UCC.

An AEOC is entitled to:

- benefit from specific types of simplifications on the basis of the recognition of the
AEOQOC as long as the requirements related to a specific type of simplification provided
for in the customs legislation are fulfilled;

- more favourable treatment than other economic operators in respect of customs
controls, including fewer physical and document-based controls, with the exception of
controls related to security and safety measures;

- prior notification in case of selection for customs control;

- priority treatment if selected for control,;

- possibility to request a specific place for such control.

See also Part 1, Section |11 'AEO Benefits'.

The criterion for appropriate security and safety standards is not required for this type of AEO
authorisation. Therefore holders of AEOC are not entitled to any of the AEO benefits related
to security and safety of the international supply chain. The AEO status in the form of AEOC
is currently not taken into account with respect to Mutual Recognition Agreements (MRA)
with third countries.
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1.1.2. AEO-Security and Safety (AEOS):

An AEOS is envisaged for economic operators established in the Union who would like to
benefit from particular facilitations related to customs controls relating to security and safety
when the goods enter or leave the customs territory of the Union.

The criteria for granting of AEOS include:

- arecord of compliance with customs legislation and taxation rules, including no
record of serious criminal offences relating to the economic activity of the applicant;

- demonstration of a high level of control of its operations and of the flow of the goods,
by means of a system of managing commercial and, where appropriate, transport
records, which allows appropriate customs controls. However, unlike an AEOC, an
AEOS is not required to have a logistical system which distinguishes between Union
and non-Union goods within their records;

- proven financial solvency; and

- appropriate security and safety standards.

An AEOS is entitled to:

- facilitations regarding pre-departure declarations;

- more favourable treatment than other economic operators in respect of customs
controls, including fewer physical and document-based controls in respect of security
and safety;

- prior notification in case of selection for customs control;

- priority treatment if selected for control;

- possibility to request a specific place for such control.

An AEOS is recognised as an economic operator who has taken appropriate measures to
secure his or her business and is thus a reliable actor in the international supply chain both
from the perspective of the relevant government authorities and from the perspective of his or
her business partners. The AEOS is taken into account with respect to MRAs with third
countries.

See also Part 1, Section 111 'AEO Benefits'.

1.1.3. AEO-Customs Simplifications/Security and Safety (AEOC/AEQS):

Both types of authorisations, AEOC and AEQOS, may be held at the same time. In this case,
the operator has to fulfil the criteria for AEOC and AEOS and receives the benefits relating to
both.

Avrticle 33 UCC Implementing Act (UCC 1A) lays down that "where an applicant is entitled
to be granted both an AEOC and an AEOS authorisation, the customs authority competent to
take the decision shall issue one combined authorisation”.

For the purpose of the management of the AEOC and AEOS authorisation held at the same
time by an economic operator, the electronic exchange of information pursuant to Article 16
(1) UCC takes place via a unique AEO authorisation number (which currently has the
structure of country code followed by letters AEOF and the national authorisation number).
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The following table summarises the AEO conditions and criteria:

Authorised Economic
Operator (AEQ)

Conditions and criteria | AEOC | AEOS Reference Guidelines

UCCiUCC 1A Part
Economic Operator X X ST e 1.11.1
Establishedinthe Customs ¥ ¥ Art. 5 (31 UCC 1112
Territory of the Union o
Compliance X X ig gi EJ}DUEC]E 21
Appropriate Record " " Art. 39 b)UICC 30
keeping Art. 25 UCCIA '
Financial Solvency X X ig' Sg B}cuccﬁ 2.
Practical Standards of
Competence and X i;tt ;g EJ}CUC[?]E 21
Professional Qualification )
Security & Safety X ig' ;g E}Cucﬁg

1.1.4. Preparation before submitting an application:

The preparation of the AEO application, as well as the authorisation and the maintenance of
the AEO, is a time consuming process. Thorough preparation is the key to success. Therefore
it is expected, that the applicant who wants to become an AEO is in control of his or her
business.

This means that depending on the type of AEO applied for and the company's business
activities and business model, the company should have in place appropriate organisational
measures in the fields related to the AEO criteria, aiming at ensuring that risks linked to his or
her customs activities may be identified and avoided and/or minimised.

To better understand what customs mean by this and to speed up the process, the usage of a
SAQ is compulsory.

The SAQ is a tool to structure the preparation of the economic operator, to identify the
organisational units within the operator to be included and to understand the necessary depth
of preparation.

For a close cooperation between customs and the applicant/AEO it is recommended to get in
contact with the Issuing Customs Authority (ICA) at an early stage and to keep that contact
even beyond the application process. This can help to avoid misunderstandings on both sides
and gives support if any questions arise.
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In summary, before formal submission of the application, the economic operator is strongly
recommended to:

e contact the ICA,
e decide on the type of authorisation required,
e nominate a competent contact person in charge of the application,

e fill out thoroughly the SAQ and ensure that all the relevant persons/departments
within the organisation are involved in the filling of the SAQ.

In addition, it is necessary to ensure that the management of the company supports the AEO
application.

13
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See also Part 3 on Application and authorisation process.
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Section Il - Who can become an AEO?

Article 38 (1) UCC stipulates that an economic operator who is established in the customs
territory of the Union and who meets the criteria set out in Article 39 UCC may apply for the
status of AEO.

This basic requirement implies fulfilment of two conditions: the applicant being an economic
operator and being established in the customs territory of the Union.

1.I1.1. Who is an ‘economic operator’?

Article 5 (5) UCC provides that “Economic operator means: a person who, in the course of
his or her business, is involved in activities covered by the customs legislation ”.

Again the legal definition of ‘economic operator’ implies two main conditions. The applicant
has to be a ‘person’ and has to be involved in activities covered by customs legislation.

Pursuant to Article 5 (4) UCC “person” means:
- anatural person,
- alegal person,
- and any association of persons which is not a legal person, but which is recognised
under Union or national law as having the capacity to perform legal acts.

However, the national law of each Member State defines who is considered a natural person, a
legal person or an association of persons recognised as having the capacity to perform legal
acts but lacking the legal status of a legal person.

Multinational companies usually consist of a parent company and subsidiary companies
or/and branches.

A subsidiary is an individual legal person, i.e. an individual legal person or an association of
persons registered in the local company register according to the Member State's company
law where the relevant subsidiary is established. Therefore, if a parent company would like to
get the AEO status for a part or all of its subsidiaries, the applications must be submitted by
all the subsidiary companies wishing to become an AEO.

A "branch"”, on the other hand, is an office/premise/another location of the company itself and
forms part of the company's total assets and thus is not an individual legal person. In this case
a single application, covering all the EU branches that are not individual legal persons or
association of persons, has to be submitted by the parent company wishing to acquire the
AEO status. In order to identify the competent Member State where to submit the single
application see Part 3, Section I ‘Determination of the competent Member State for
submitting an AEO application’.

1.11.2. Who is an economic operator ‘established in the Union’?

Pursuant to Article 5 (31) UCC, a person is established in the customs territory of the Union,
if:

- in the case of a natural person, any person who has his or her habitual residence in the
customs territory of the Union;,

15



- in the case of a legal person or an association of persons, any person having its
registered office, central headquarters or a permanent business establishment (PBE) in
the customs territory of the Union.

Article 5 (32) UCC defines "permanent business establishment™ as a fixed place of business
where both the necessary human and technical resources are permanently present and
through which a person’s customs-related operations are wholly or partly carried out.

Multinational or big companies usually consist of a parent company and subsidiaries or
branches which can be established in one or several Member States. Although being a PBE of
the same parent company these companies can have different legal status in the different
Member States as the legal form under which they operate in Member States depends on how
they have chosen to operate and mainly on the national legislation of the Member State
concerned. As a result a parent company may have some of its branches considered as
individual legal persons in some Member States (i.e. an individual legal person registered in
the local company register according to the Member State's company law) and also some
PBEs are not considered as being individual legal person in other Member States.

In this case an economic operator which wants to apply for an AEO status for all its PBEs has
to assess in which group they belong. In case they are legal persons or fall under the definition
of persons described in Article 5(4) UCC, they have to apply separately for an AEO status in
the relevant Member State. In all other cases they cannot apply separately for an AEO status;
instead a single application covering all of them shall be submitted by the parent company
considered a person in accordance with the EU legislation.

Customs authorities should also consider that the general conditions are the same for all kinds
of authorisations/decisions for which the economic operator applies for. For example customs
cannot deem an economic operator to be a legal person when applying for example for an
EORI number and deem it to be a simple branch when it applies for AEO status while using
the same legislation to do so.

1.I1.3. Who is an economic operator ‘involved in customs related activities’?

The other aspect that has to be considered when establishing whether a particular applicant is
an ‘economic operator’ is whether his or her economic activity is ‘covered by customs
legislation’.

Applications for AEO status may only be accepted from an economic operator who in the
course of his or her business is involved in activities covered by the customs legislation. On
the basis of this definition there are a number of situations where the economic operator
cannot apply for an AEO status as he or she is not involved in customs activities, e.g.:

- an EU based supplier who distributes only goods already in free circulation to an EU based
manufacturer;

- a transport operator that moves only goods in free circulation which are not under any other
customs procedure within the customs territory of the Union;

- a manufacturer producing goods only for the EU internal market and using raw materials
already in free circulation;

- a consultant who is only consulting/providing opinion in customs matters.

16



The definition of economic operator does not restrict the notion of "involvement in activities
covered by the customs legislation" to direct involvement only. A manufacturer producing
goods to be exported can apply for an AEO status even if the export formalities are performed
by another person.

The concept of AEO Security and Safety is closely linked to supply chain management.
Operators who are handling goods subject to customs supervision or handling customs related
data regarding these goods can apply for AEOS.

However, each case has to be treated separately with due account of all the circumstances
relevant for the particular economic operator.

1.11.4. Stakeholders in an international supply chain

The international end-to-end supply chain from a customs perspective represents the process,
e.g. from manufacturing goods destined for export until delivery of the goods to the buyer in
another customs territory (being the customs territory of the Union or another customs
territory). The international supply chain is not a discrete identifiable entity. It is a series of ad
hoc constructs comprised of economic operators representing various trade industry segments.
In some cases the economic operators are all known and a long-term relationship may exist,
whilst in other cases economic operators may change frequently or may only be contractually
related for a single operation/shipment. From an operational point of view the reference to
"supply chains™ instead of "supply chain™ is better, meaning that any economic operator may
be involved not just in one theoretical supply chain but in many practical ones.

In practice, many businesses can have more than one role in a particular supply chain and will
fulfil more than one of the responsibilities related to these roles (e.g. a freight forwarder can
also act as a customs representative). When applying for AEO status the applicant must
ensure his or her application includes the customs related activities for all their responsibilities
within the international supply chain.

The various stakeholders and their different responsibilities in the international supply chain,
relevant from a customs perspective which can apply for an AEO status are mainly the
following:

a) manufacturer
In the framework of the international supply chain a manufacturer is an economic operator
who in the course of his or her business produces goods destined for export.
A manufacturer's responsibility in the international supply chain can be, inter alia:
- ensure a safe and secure manufacturing process for its products;
- ensure a safe and secure supply of its products to its clients;
- ensure the correct application of customs rules with regard to the origin of the goods.

b) exporter
For the purpose of AEO an exporter, pursuant to Article 1 (19) UCC DA means:

- the person established in the customs territory of the Union who, at the time when the
declaration is accepted, holds the contract with the consignee in the third country and
has the power for determining that the goods are to be brought to a destination outside
the customs territory of the Union,
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- in other cases, the person established in the customs territory of the Union who has the
power for determining that the goods are to be brought to a destination outside the
customs territory of the Union.

An exporter's responsibility in the international supply chain can be, inter alia:

- responsible for the correctness of the export declaration and for its timely lodgement,
if the export declaration is lodged by the exporter;

- responsible for lodging an export declaration with the prescribed data requirements;

- apply the legal export formalities in accordance with the customs rules, including
commercial policy and prohibition and restriction measures and where appropriate,
export duties;

- ensure a secure and safe supply of the goods to the carrier or freight forwarder or
customs agent.

c) freight forwarder
A freight forwarder organises the transportation of goods in international trade on behalf of an
exporter, an importer or another person. In some cases, the freight forwarding applicant acts
as a carrier and issues its own transport contract, e.g. bill of lading. A freight forwarder's
typical activity can include: obtaining, checking and preparing documentation to meet
customs requirements.
A freight forwarder's responsibility in the international supply chain can be, inter alia:

- apply the rules on transport formalities

- ensure, if relevant, a secure and safe transport of goods

- apply, where appropriate, the rules on summary declarations in accordance with

the legislation

d) warehouse keepers and other storage facility operators

A warehouse-keeper is a person authorised to operate a customs warehouse or a person
operating a temporary storage facility, or free zone facilities.

A warehouse-keeper's responsibility in the international supply chain can be, inter alia:

- ensure that while the goods are in a customs warehouse or in a temporary storage,
adequate procedures are in place ensuring that they are not removed from customs
supervision and fulfil other obligations that arise from the storage of goods covered by
the customs warehousing procedure or by the rules on temporary storage;

- comply with the particular conditions specified in the authorisation for the customs
warehouse or for the temporary storage facility;

- provide an adequate protection of the storage area against external intrusion;

- provide an adequate protection against unauthorised access to, substitution of and
tampering with the goods.

e) customs agent/representative
A customs agent, as referred to in these Guidelines is a person who performs customs
formalities acting as a customs representative as laid down in Article 18 UCC. A customs
representative acts on behalf of a person who is involved in customs related business activities
(e.g. an importer or an exporter). A customs representative may act either in the name of this
person (direct representation) or in his or her own name (indirect representation).
A customs agent's responsibility in the international supply chain can be, inter alia:

- to apply the necessary provisions in accordance with the customs rules specific for the

type of representation, for placing the goods under a customs procedure;
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- responsible for the correctness of the customs or summary declaration and for its
timely lodgement.

f) carrier

In general, a carrier is the person actually transporting the goods or who has undertaken a
contract, and issued e.g. a bill of lading or air wayhill, for the actual carriage of the goods. A
concrete definition of the carrier is included in Article 5 (40) UCC.

The carrier's responsibility in the international supply chain can be, inter alia:

- ensure a secure and safe transport of goods while in the carrier's custody, in particular
avoiding unauthorised access to and tampering with the means of transport and the
goods being transported;

- provide timely transport documentation as required by law;

- apply the necessary legal formalities in accordance with customs law;

- apply, where appropriate, the rules on summary declarations in accordance with the
legislation.

g) importer
An importer is an economic operator who is making or on whose behalf an import declaration
is made. However, from a more general trade perspective and in particular with a view to the
substance of the AEO programme, the definition of the real importer should be considered
from a more broader perspective (the person making the import declaration is not necessarily
always the person who also places the goods on the market).
An importer's responsibility in the international supply chain can be, inter alia:
- responsible in his or her dealings with the customs authorities, for assigning the goods
presented to customs a customs-approved treatment or use;
- responsible for the correctness of the declaration and that it will be lodged in time;
- where the importer is the person lodging the entry summary declaration responsible
for the correct application of the rules on summary declarations;
- apply the necessary legal formalities in accordance with customs rules relevant to the
import of goods;
- apply commercial policy and prohibition and restriction measures;
- ensure a secure and safe receipt of goods, in particular avoiding unauthorised access to
and tampering with the goods.

h) others, for example, terminal operators, stevedores and cargo packers.

Section 111 - AEO Benefits

The AEO authorisation is issued to the applicant, after a thorough audit of his or her business
activity, and not to his or her business partners. The AEO status granted relates to the
economic operator itself and applies to its own business activities and he is the only one
entitled to receive the benefits. This is a general principle for all types of AEO that can be
issued to economic operators with different roles in the international supply chain.

The AEO status shall be recognised across all Member States, pursuant to Article 38 (4) UCC
therefore, the holder of an AEO authorisation shall receive the same benefits in all Member
States.

AEOQ benefits are an integral part of the EU legislation governing the AEO status.
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The AEO benefits, dependant on the type of the authorisation, are summarised below.

To enable customs authorities to deliver these benefits, the AEO should ensure its EORI
number is declared to customs.

1.111.1. Easier admittance to customs simplifications

This benefit is applicable to holders of an AEOC authorisation.
The EU customs legislation provides for the following cases where the AEO takes value:

a) the AEO status is required to have access to a simplification/authorisation,

b) some of the criteria for a particular simplification/authorisation are covered by
AEQ criteria,

c) the criteria for a particular simplification/authorisation are considered equivalent to
AEQ criteria .

Acrticle 38 (5) UCC provides that if the person requesting a particular simplification is the
holder of an AEOC authorisation, customs authorities shall not re-examine those conditions
which have already been examined when granting the AEO status. This means that customs
authorities should focus on new or additional elements and requirements relating to the
respective simplification.

The criteria which are deemed to be met by an AEO can be found in the appropriate Articles
of the UCC and its implementing provisions related to the specific simplification. A list of the
simplifications concerned is provided below.

a) Cases where the AEO status is required to have access to a simplification/authorisation:
- Comprehensive guarantee with reduced amount for existing customs debts and
charges, Article 95 (3) UCC,
- Centralised clearance (where an authorisation is required), Article 179 (2) UCC,
- Entry into declarant's records with a waiver of the obligation for the goods to be
presented, Article 182 (3) UCC,
- Self-assessment, Article 185 UCC and Article 151 UCC DA.

b) Cases where some of the criteria for a particular simplification/authorisation are covered by
AEO criteria (application of Article 38 (5) UCC):
Customs representative providing services in a Member State other than the one where
he or she is established, Article 18 (3) UCC,
- Authorisation for simplification related to value of goods for customs purposes,
Article 71 UCC DA,
- Comprehensive guarantee, Article 95 (1) UCC,
- Comprehensive guarantee or a waiver guarantee in respect of customs debts and other
charges which may be incurred, Article 95 (2) UCC,
- Authorisation to use a temporarily prohibited comprehensive guarantee, Article 96 (2)
UCC,
- Approval of a place other than the competent customs office (presentation of the
goods), Article 115 UCC DA,
- Authorisation for a regular shipping service, Article 120 UCC DA,

20



- Authorised issuer (proof of customs status), Article 128 UCC DA,

- Authorised banana weigher, Article 155 UCC DA,

- Authorisation for simplified customs declaration, Article 145 UCC DA,
- Authorisation for entry in declarant's records, Article 150 UCC DA,

- Authorised consignee (TIR), Article 187 UCC DA,

- Authorisation for simplifications related to transit, Article 191 UCC DA.

c) Cases where the criteria for a particular simplification/authorisation are considered
equivalent to AEO criteria:
- Authorisation for the operation of temporary storage facility, Article 148 (2) (b) and
(4) 3" subparagraph UCC,
- Authorisation for special procedures, Articles 211 (3) (b), 214 (2) and 223 (2) 2" sub-
paragraph UCC.

It is to be noted that the AEO status was introduced in the EU customs legislation after the
other simplifications and therefore the majority of economic operators have already been
authorised for them before they get the AEO status. Nevertheless, this particular benefit is still
very important for AEOs, or those considering applying for an AEO status, and even more for
customs authorities. In terms of planning any monitoring activities for the AEO they would be
coordinated with those for other authorisations granted and thus avoiding duplication as much
as possible. In order that this benefit is used in the most efficient way both for AEOs and for
customs authorities, the following should be taken into account:

- as simplifications are conditional on compliance with certain AEO criteria, the
relationship/dependency between the specific authorisation and the AEO status have
to be ensured/kept throughout the process, covering not only the application phase but
also the monitoring and re-assessment once the authorisation/status are granted,

- the examination of the relevant AEO criteria before granting the status of an AEO is
not an 'abstract’ exercise and is always done against the particular business activities
that the economic operator has. Therefore, when an application for a specific
authorisation is submitted customs authorities should not re-examine the criteria which
have been already checked but focus only on any new elements/requirements.

For further details please see also "Simplifications — Title V UCC/ "Guidance for MSs and
Trade" (TAXUD/A2/31/03/2016).
http://ec.europa.eu/taxation_customs/sites/taxation/files/resources/documents/customs/customs_code/q
uidance_simplifications_en.pdf"

1.111.2. Prior notification

This benefit that provides the AEO authorisation holder with a logistic advantage by being
able to better plan and optimise transport and logistics more sufficiently, minimise logistic
delay and reduce transport costs can apply:

a) to holders of both AEOC and AEQS:

Article 38 (6) UCC and Article 24 (3) UCC DA foresee that "where an AEO lodges a
temporary storage declaration or a customs declaration in accordance with Article 171 of the
Code, the customs office competent to receive that temporary storage declaration or that
customs declaration shall, where the consignment has been selected for customs control,
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notify the AEO of that fact. That notification shall take place before the presentation of the
goods to customs.

That notification shall not be provided where it may jeopardise the controls to be carried out
or the results thereof.” This also includes controls on behalf of other governmental
authorities, where applicable.

It is important that the distinction between prior notifications related to security and safety
and prior notifications related to application of other measures provided for in the customs
legislation is made.

This means that only AEOS shall receive prior notification in case of security and safety
related customs controls whereas AEOC shall receive prior notification in case of not security
related customs controls.

b) to holders of AEOS only:

Acrticle 24 (2) UCC DA lays down that when an entry summary declaration has been lodged
by an AEO, the customs office of first entry shall notify the AEO in case the consignment has
been selected for physical control. That notification shall take place before the arrival of the
goods in the customs territory of the Union provided the AEO is connected to the electronic
customs systems. The prior notification might be particularly important for AEO operating at
big ports as it will allow them better planning of their business.

That notification shall not be provided where it may jeopardise the controls to be carried out
or the results thereof. The customs authorities may, however, carry out physical control even
where the AEO has not been notified.

1.111.3. Fewer physical and document-based controls

This benefit is applicable to holders of both AEOC and AEOS.

Article 38 (6) UCC and Article 24 (1) UCC DA lay down that an AEO shall be subject to
fewer physical and document-based controls than other economic operators in respect of
customs controls, according to the type of authorisation granted. However, the customs
authorities may decide to control shipments of an AEO in order to take into account a specific
threat, or control obligations set out in other Union legislation (i.e. related to product safety
etc.).

At the same time there are also examples where the AEO status is favourably taken into
account even for other controls®.

It is also important that the distinction between controls related to security and safety and
controls related to application of other measures provided for in the customs legislation is
made.

® Commission requlation (EC) No 1276/2008 of 17 December 2008 on the monitoring by
physical checks of exports of agricultural products receiving refunds or other amounts
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This means that only AEOS shall benefit from fewer physical and document-based controls
related to security and safety whereas AEOC shall benefit from fewer physical and document-
based controls related to other measures provided for in the customs legislation. This includes
fewer controls at the point of importation or exportation and can be taken into account for
post clearance controls as well.

To deliver this benefit, a lower risk score should be incorporated into the customs risk
management systems. Nevertheless, while the lower risk score is due to the fact that the status
of the AEO is always favourably taken into account, the level of reduction can vary
depending on the role and responsibility of the AEO in the particular supply chain.

It has to be also taken into account that this benefit is related with the overall risk assessment
done for a particular transaction. Thus, although the AEO status would always count for
favourable treatment other risk indicators e.g. country of origin etc. might trigger the
necessity for a control to be done.

Taking the abovementioned general principles into consideration the following are some
examples of potential situations:

a) entry summary declaration (ENS):

In most of the cases the requirements and responsibilities for submitting an ENS are
for the carrier. In case he is the person submitting the ENS and is a holder of an AEOS, he is
directly entitled to receive lower risk scores being his or her systems and procedures related to
security of conveyance, business partners, employees already examined by customs
authorities. If in addition to the carrier also the consignee is holder an AEOS the level of
controls could be further reduced.

Besides, if the declared consignor also holds an equivalent AEO authorisation issued by a
customs authority in a third country which is recognised by the EU under a mutual
recognition agreement (see Part 1, Section V and Part 6 of these Guidelines on 'Mutual
recognition’) all parties declared in the ENS, including those who have direct information of
the goods involved, would have had their security and safety systems verified by customs
authorities, either in the EU or by a comparable process by customs authorities in the third
country. This would contribute to maximise the security of the end to end supply chain and
result in an even higher level of reduction of controls related to security and safety.

There might be also cases where the data necessary for ENS are submitted through a customs
declaration (e.g. for transit). The level of reductions is assessed in the same way by taking into
consideration what is the role and responsibilities of the actors involved. For example, a
freight forwarder who is a holder of an AEO status is the principal in a customs declaration
for transit with the data set for ENS. In this case, the type of the authorisation should be
considered first. In case the freight forwarder is a holder of an AEOC, the risk scores related
to the customs procedure concerned can be reduced accordingly as for the traditional customs
declaration for transit, the freight forwarder is the principal. He bears (even financial)
responsibility for the goods carried and for the accuracy of the information given as well as
for the compliance with the transit rules from the office of departure till the office of
destination.

However, for reductions of risk scores related to security and safety controls the principal
shall be holder of AEQOS.
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It is to be noted that new ENS data requirements and filing arrangements will involve
different actors in the supply chain whose AEO status would need to be taken into
consideration. However, this new regime will be applied only once the new ICS 2.0 will be
operational.

b) customs declaration with security and safety data for exit summary declaration
(EXS) included:

In most of the cases the exporter provides the security and safety data through the
export customs declaration. Therefore, in general, if the exporter is a holder of an AEOS he or
she gets higher level of reductions in terms of security and safety controls.

c) customs declarations (security and safety data for ENS/EXS not included):

- the holder of an AEOC is a customs agent and the client he or she is representing is a
non-AEO. The AEO customs agent is lodging a customs declaration for free circulation:

In general, the customs authorities should lower the risk score in accordance with the degree
of the AEO customs agent's involvement into the representation of his or her client. This is
depending on the type of representation.

Allocation of benefits is related to the notion of ‘Declarant’. It is important to note that
according to Article 5 (15) UCC the ‘Declarant’ means “the person lodging a customs
declaration, a temporary storage declaration, an entry summary declaration, a re-export
declaration or a re-export notification in his or her own name or the person in whose name
such a declaration or notification is lodged".

In case of direct representation, the customs agent is a direct representative of the importer
which means that the customs agent acts in the name of the importer. Thus "the AEO holder"
(the customs agent) and "the declarant” (the importer) are not the same persons.

Taking into consideration that customs authorities have checked the customs routines and
procedures of the customs agent, his or her AEO status should be positively taken into
account. However, at the same time it should be also taken into account that in this case the
one responsible for the accuracy of the information given in the customs declaration,
authenticity of the documents presented and compliance with all the obligations relating to the
entry of the goods in question under the procedure concerned is the declarant (the importer
who is not an AEO) and not the AEO holder.

In case of indirect representation, the customs agent who is the holder of the AEO status is
acting in his or her own name. He or she is the 'declarant’ and his or her procedures in place
for bearing the responsibilities enshrined in Article 5 (15) UCC have been verified by customs
authorities.

- the holder of an AEOC is an importer and he or she works with a customs agent who
is not an AEO. The importer is lodging a customs declaration for free circulation:

The management of the risk should also be treated in accordance with the degree of
involvement of the customs agent into his or her client's dealings with customs authorities.
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1.111.4. Priority treatment of consignments if selected for control

This benefit is applicable to holders of both AEOC and AEOS.

Avrticle 24 (4) first subparagraph UCC DA lays down that where consignments declared by an
AEOQO have been selected for physical or document-based control, those controls shall be
carried out as a matter of priority.

The granting of this benefit is directly related, and dependent upon, the mode of transport
involved and the infrastructure of the facility where the controls take place.

1.111.5. Choice of the place of controls

This benefit is applicable to holders of both AEOC and AEOS.

Acrticle 24 (4) second subparagraph UCC DA provides the possibility that on request from an
AEO the controls may be carried out at a place other than the place where the goods have to
be presented to customs. This alternative location might offer a shorter delay and/or lower
costs. However, this is subject to individual agreements with the customs authority concerned.
The selected place for control should always allow customs authorities to carry out the
necessary controls and not jeopardise the results of the controls.

Although the possibility for choice of the place of controls is also provided under Article 238
second subparagraph UCC IA for all economic operators under other conditions and
procedures, there is a distinction between the general provisions and the provision in the form
of a benefit for AEOs, as customs can take account of the status in determining whether to
grant the request.

Several practical situations may appear in terms of AEO, for example:

- on a case by case base, for particular transactions an AEO can ask for another place
where the controls are to be carried out

In this case customs authorities shall take into account the AEO status. If there are no
other circumstances that can prevent it, customs authorities have to allow that the control
is carried out in the place chosen by the AEO. These are situations where the status of the
AEO and the knowledge that customs authorities have, can be used as a benefit, not
enjoyed by other operators.

- due to his or her business activities an AEO needs to use that option on a permanent
basis and in combination with all the other 'possibilities’ provided under the entry into
declarant's records with a waiver of the obligation for the goods to be presented provided
under Article 182 (3) UCC.

In this case the status of an AEO is not enough to allow the economic operator automatic
use of this simplification and permanent clearance of the goods in his or her premises.
Although the AEOC status is required to have access to that simplification, a separate
application is needed for this authorisation.
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1.111.6. Indirect benefits

It is important to highlight that, in addition to the direct benefits provided for in the
legislation, an AEO may also benefit from advantages that are not directly linked to the
customs side of his or her business. Although they are considered as ‘indirect' benefits and
therefore not explicitly reflected in the legislation, they are important as they may have a
highly positive effect on the overall business of the AEO.

Some examples of indirect benefits are presented in the following subchapters.

1.111.6.1. Recognition as a secure and safe business partner

An AEO who meets the security and safety criterion is considered to be a secure and safe
partner in the supply chain. This means that the AEO does everything in his or her power to
reduce threats in the supply chains where he or she is involved. The AEO status, including the
possibility to use the AEO logo enhances his or her reputation. While it is not necessary to
work only with AEOs, the status of an AEO will have a positive influence when new business
relationships are established. It is to be noted that operators can check the list of AEOs who
have given their consent for the publication of their data on the TAXUD website:

http://ec.europa.eu/taxation_customs/dds2/eos/aeo_home.jsp?Lang=en

1.111.6.2. Improved relations with Customs and other government authorities

The established partnership during the authorisation process and continuous cooperation will
help to better understand each other and find jointly tailored solutions beneficial for both
sides.

An AEO should have a designated contact point in the customs authority to which it can
address its questions. The contact point might not be able to provide all answers on all
questions but would guide the AEO on how to best proceed and who to further contact if
necessary.

The AEOQ status is gaining recognition and importance in many areas. Currently, there are a
number of certificates or authorisations in other policy areas for which the requirements are
either one or more of the AEO criteria or directly the AEO status.

Part 4 Section Il of these Guidelines includes detailed information on the exchange of
information between customs and other government authorities.

1.111.6.3. Other indirect benefits

The AEOQ approach helps economic operators to analyse in detail all their related international
supply chain processes. The activities of all concerned departments are generally assessed
during the preparation of the AEO application. In most cases efficiency and cooperation
between these services are optimised in order to obtain more transparency and visibility of the
supply chain.

Investments by operators in increasing their security and safety standards may yield positive
effects in the following areas: visibility and tracking, personnel security, standards
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development, supplier selection and investment, transportation and conveyance security,
building organisational infrastructure awareness and capabilities, collaboration among supply
chain parties, proactive technology investments and voluntary security compliance.

Some examples of the indirect benefits that may result from these positive effects could be as
follows:

- reduced theft and losses;

- fewer delayed shipments;

- improved planning;

- improved customer service;

- improved customer loyalty;

- improved inventory management

- improved employee commitment;

- reduced security and safety incidents;

- lower inspection costs of suppliers and increased co-operation;
- reduced crime and vandalism;

- improved security and communication between supply chain partners.

The following table summarises the different benefits available:

E.a31er. adrmttance to customs X Art. 38 (5) UCC
simplifications

Fewer physical and document-based

controls

x Art. 24 (1) UCC DA
- related to security & safety Art. 38 (6) UCC
- related to other customs legislation X

Prior notification in case of selection
for physical control (related to safety X
and security)

Art. 24 (2) UCC DA
Art. 38 (6) UCC

Prior notification in case of selection

for customs control Art. 24 (3) UCC DA

- related to security & safety < X Art. 38 (6) UCC

- related to other customs legislation

Priority treatment if selected for X X Art. 24 (4) UCC DA
control Art. 38 (6) UCC
Possibility to request a specific place X % Art. 24 (4) UCC DA
for customs controls Art. 38 (6) UCC

Indirect benefits X X

27



Mutual Recognition with third MRA-Agreements
countries Art. 38 (7) UCC

Section 1V — Cooperation between customs and other government authorities

Cooperation with other competent authorities and alignment of programmes have been
identified and recognised as a key element for the further development of a robust AEO
programme. It is to ensure global supply chain security and to avoid duplication of efforts and
costs for authorities and economic operators.

As such it has been incorporated since the beginning at an international level in the WCO
SAFE as well as in the EU legislation.

At EU level work has been initiated in a number of areas (e.g. aviation security, maritime,
export controls, etc.) with a view to identify synergies and to avoid duplication of
administrative burden.

The EU Strategy and Action Plan for customs risk management and in particular the inclusion
of a specific objective related to interagency cooperation and information sharing between
customs and other authorities had a crucial role in this area.

Besides, there are a number of certificates or authorisations in other policy areas for which the
requirements are either one or more of the AEO criteria, or directly the AEO status:

e civil aviation legislation’

If a holder of an AEOS applies for the status of a Regulated Agent (RA) or a Known
Consignor (KC), the respective security requirements are deemed to be met to the extent that
the criteria for issuing the AEO status are identical or correspond to those for RA or KC
status. The same principle applies vice versa.

In case of an Account Consignor (AC), holders of an AEOS do not need to sign the
declaration of commitments 'account consignor’, and are recognised as AC by the regulated
agent, provided that all other requirements established by the Union legislation in the field of
aviation security are met.

o Approved Economic Operator (APEO)?
For economic operators dealing with fishery products and catch certificates it is possible to

apply for the status of an APEO. APEO should be eligible to use simplified procedures
regarding the import of fishery products into the EU.

/ Commission Implementing Regulation (EU) 2015/1998
& Commission Regulation (EC) No 1010/2009 of 22 October 2009 laying down detailed rules for the

implementation of Council Regulation (EC) 1005/2008 establishing a Community system to prevent, deter
and eliminate illegal, unreported and unregulated fishing
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For issuing the status of an APEO it is mandatory to have an AEO status as laid down in the
relevant regulations. Besides, if the APEO applicant is holder of an AEOS authorisation, the
application process is simplified.

e Others
Security and safety is gaining in significance and importance for different stakeholders. The
AEO status is one of the biggest security initiatives worldwide and attracting increasing
attention.

At the same time, certificates and authorisations granted by customs or other government
authorities facilitate the authorisation procedure.

See also Part 3.111.4.2. Certificates/authorisations granted by customs or other
government authorities.

Section V - Mutual recognition

For several years, the WCO and customs administrations set the target to enhance the security
of international supply chains while providing increased facilitation for secure and reliable
economic operators. The WCO SAFE Framework of Standards to Secure and Facilitate
Global Trade encourages customs administrations to agree on the mutual recognition of AEO
and security measures.

Strengthened cooperation between trading partners in terms of security and trade facilitation
has been playing an important role in the EU. Mutual recognition of AEO status is a key
element to strengthen and assist end-to-end security of supply chain and to multiply benefits
for traders.

Mutual recognition entails that one customs administration in one country
e recognises the AEO authorisation issued under the other programme and

e agrees to provide substantial, comparable and, where possible, reciprocal
benefits/facilitations to the mutually recognised AEOs.

Benefits from mutual recognition, amongst others, include:
e Fewer controls - The status of the trade partnership programme participant is recognised
by both programmes and it is used as a risk-assessment factor in the automated targeting

systems.

e Risk Management - Customs administration can identify reliable traders and focus their
controls on consignments of unknown/unreliable traders

Detailed information on Mutual Recognition and its implementation is included in Part 6 of
these Guidelines.
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Section VI — The AEO Logo

Authorised Economic Operators are entitled to use the AEO logo:

The AEO logo is copyrighted by the EU.

The logo is provided by the ICA and is not freely available for downloading. The ICA should
provide it together with clear instructions on when and how to use it.

The AEO logo can be used under the following conditions:
- the right to use the logo is on condition of having a valid AEO authorisation;
- only the holder of an AEO authorisation can use the logo;

- the AEO must stop using it as soon as its AEO status is suspended or revoked:;

Any abuse will be pursued according to EU law.
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PART 2, AEO criteria

Section | - Compliance with customs legislation and taxation rules, including no records
of serious criminal offences relating to the economic activity of the applicant

2.1.1. General

Article 39 (a) UCC requires the absence of any serious infringement or repeated
infringements of customs legislation and taxation rules, including no record of serious
criminal offences relating to the economic activity of the applicant. Furthermore Article 24
UCC 1A considers this criterion as fulfilled if over the last three years no serious
infringements of customs legislation and taxation rules have been committed or repeated and
the applicant have had no record of serious criminal offences relating to his or her economic
activity. In this context Article 24 UCC IA distinguishes between natural and not natural
persons:

Where the applicant is a natural person, the above mentioned conditions are to be fulfilled by
(a) the applicant and,
(b) where applicable, the employee in charge of the applicant's customs matters.

Where the applicant is not a natural person, the criterion is to be fulfilled by

(@) the applicant and

(b) the person in charge of the applicant or exercising control over its management and
(c) the employee in charge of the applicant's customs matters.

A definition of customs legislation is included in Article 5 (2) UCC. "Taxation rules" is to be
understood in a broader perspective, not only those taxes related to the import and export of
goods (e.g. VAT, company taxation, excise duties etc.). On the other hand, ‘taxation rules’ should
be limited to taxes that have a direct relation to the economic activity of the applicant.

The record of compliance with customs legislation and taxation rules may be considered as
appropriate if the customs authority competent to take the decision, considers an infringement
to be of minor importance, in relation to the number or size of the related operations, and the
customs authority has no doubt as to the good faith of the applicant.

If the person exercising control over the applicant is established or resides in a third country,
or if the applicant has been established for less than three years, the customs authorities shall
assess the compliance with that criterion on the basis of the records and information that are
available to it.

The following common specific circumstances are recommended to be taken into account in
the evaluation of the infringement by the competent customs authorities throughout the EU:

- the assessment of the compliance should cover all customs activities of the applicant
including all relevant taxation elements and considering the record of serious criminal
offences relating to the economic activity of the applicant;

- the term “infringement” shall refer not only to the acts which are discovered by
customs authorities on the occasion of checks carried out at the time when the goods
are introduced into the customs territory of the Union, or being placed under a customs
procedure. Any infringements of the customs legislation, taxation rules or criminal
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laws discovered on the occasion of any post clearance control carried out at a later
stage, shall also be considered and assessed, as well as any infringements that could be
discovered through the use of other customs authorisations and any other source of
information available for customs authorities;

- infringements made by freight forwarders, customs agents or other third parties acting
on behalf of the applicant shall be also taken into account. The applicant should show
evidence that appropriate measures have been put in place to ensure the compliance of
persons acting on its behalf such as clear instructions to those parties, monitoring and
checking of the accuracy of declarations and remedial action when errors occur;

- failures to comply with domestic non-customs or non-taxation legislation by the
applicant in the different Member States are not to be ignored, although in this case
those failures should be considered in the light of the trader’s good faith and relevance
for its customs activities;

- where penalties related to a specific infringement are revised by the competent
authority following an appeal or review, their assessment of the seriousness of the
infringement should be based on the revised decision. Where the penalty for an
infringement is withdrawn in full by the competent authority, the infringement shall be
deemed not to have taken place.

Before a decision is taken if the criterion of record compliance is fulfilled, it is
necessary to compare the full number of infringements committed by the applicant to
the full number of customs operations carried out by the applicant in the same period
of time to establish appropriate ratios. In this context the different types of activities
are to be considered in terms of the number and volume of the customs declarations
and operations made by the applicant.

2.1.2. Infringements of minor importance

Infringements of minor importance are those acts that, even if there was an actual
infringement of any aspect of the customs legislation and taxation rules, are not sufficiently
important to be considered as a risk indicator with regard to the international movement of
goods, security issues or demandable customs debt.

In order to establish what may be regarded as an infringement of minor importance, the first
point to be observed is that each case is different and should be treated on its own merits
against the compliance history, nature of activities and size of the economic operator
concerned. If a decision is taken that the infringement may be regarded as of minor
importance, the operator must show evidence of intended measures to be undertaken to reduce
the number of errors occurring in his or her customs operations.

The following indicative checklist may assist customs authorities when evaluating whether an
infringement could be regarded of minor importance:
- there must be no deliberate fraud intended;
- infringements should be looked at on a cumulative basis but relative to the total
volume of operations;
- establishment of whether the infringement was an isolated or sporadic act by one
person within the general organisation of the company;
- the context of the infringement should always be considered;
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- the internal controls systems of the applicant should be in place and it should be taken
into account if the offences have been detected by the applicant himself as a result of
its own internal checks and whether they were immediately notified to customs
authorities;

- if the applicant has taken immediate measures to correct or avoid those acts in the
future;

- nature of the infringement — the customs authorities should take into account the type
and size of the infringement. Some errors can be defined as ‘of minor importance’
because they have no impact on the amount of customs duties to be paid, for example
an incorrect classification between two commaodities with the same duty rate and no
difference between the other measures applicable to them (for example prohibitions
and restrictions). Other infringements may affect the amount of duties to be paid, but
the difference is not considered to be significant in terms of the number and volume of
the declarations made by the applicant.

If as a result of the evaluation the infringements committed have been considered as being of
minor importance, the record of compliance should be considered as appropriate.

Taking the above mentioned into consideration, and providing that in each case analysed there
are no other circumstances to be taken into account, the following infringements could be
given as examples of customs infringements of minor importance:

- failures which are considered to have no significant effect on the operation of a
customs procedure as defined in Article 5 (16) UCC,;

- minor failure to comply with the maximum period allowed for goods to have the status
of goods in temporary storage or any other time-limits applicable to goods under any
suspension customs procedure, i.e. inward processing or temporary admission, without
this affecting the correct determination of the demandable customs debt;

- isolated, non-recurring, errors incurred by the operator when completing the data
included in the customs declarations filed, providing such errors did not result in an
incorrect assessment of the demandable customs debt.

As regards infringements of minor importance regarding taxation rules definition established
by the competent taxation authority is to be taken into account.

2.1.3. Repeated infringements

In case of infringements which could be initially considered as minor or being of minor
importance, the customs authorities should establish whether there has been a repetition of
infringements that are identical in nature. In this case customs authorities should analyse
whether that repetition is the result of the action of one or several particular persons within the
applicant's company, or if it is the result of structural deficiencies within the applicant’s
systems. The customs authorities should also detect whether the type of infringement is
continuing to occur or the cause of the infringement has been identified by the applicant and
addressed and will not happen again in the future. On the contrary, in case the infringement
happens again in different periods of time, this could be an indication for an inadequate
internal management of the company as far as the adoption of measures to prevent the
repetition of such infringements is concerned.

As regards repeated infringements regarding taxation rules definition established by the
competent taxation authority is to be taken into account.
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2.1.4. Serious infringements

The following elements should be taken into account when assessing serious infringements:

a)

b)

Deliberate Acts

deliberate intent or fraud, which means proven to be with full knowledge and
intention, by the applicant, the person in charge of the applicant or exercising control
over its management or the person in charge of the applicant's customs matters should
be considered as more serious infringement than the same case under other
circumstances, even if the nature of the error could be considered to be ‘of minor
importance’;

Nature of the infringement

Where an infringement is of such character that it can be considered a serious
infringement of the customs legislation and taxation rules and which requires the
imposition of a significant penalty or referral to the criminal proceedings;

c) Obvious Negligence

the European Court of Justice (ECJ)? has set out the following three factors that should
be taken into account in assessing whether an act committed by the economic operator
business has been obviously negligent: the complexity of the customs legislation, the
care taken by the business and their experience. Where the customs authorities have
established that the business has been obviously negligent, this can be an indicator that
the infringement may be deemed to be serious;

d) Serious risk indicator with regard to security or safety or customs, taxation rules and

criminal offences relating to the economic activity

Serious infringements could also be those that, even without the aim of the applicant
of committing a fraud, are so important to be considered a serious risk indicator with
regard to security and safety or customs, taxation rules and criminal offences relating
to the economic activity.

Taking the abovementioned into consideration, and providing that in each case analysed
individually there are no other circumstances which should be taken into account, the
following infringements could be given as examples of serious infringements:

customs legislation

- smuggling;

- fraud, for example deliberate misclassification, undervaluation and overvaluation
or false declared origin to avoid payment of customs duties;

- infringements related to Intellectual Property Rights (IPR);

- fraud regarding antidumping regulation;

- Infringements relating to prohibitions and restrictions;

- counterfeiting;

- any other offence related to customs requirements.

® Jurisprudence of the European Court of Justice on obvious negligence : "C- 48/98 Sohl & Séhlke (1999)"
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e taxation rules
- tax fraud;
- tax evasion;

- criminal offences relating to excise duties, for example illegal manufacturing or
refining of mineral oil and subtraction;

- VAT fraud, including the intra-union movements of goods.

e serious criminal offences relating to the economic activity of the applicant
- bankruptcy (insolvency) fraud;
- any infringement against health legislation, for example placing on the market goods
of unsafe nature;
- any infringement against environmental legislation, for example illegal cross-border
movement of hazardous waste;
- fraud related to dual-use regulation;
- participation in a criminal organisation;
- bribery and corruption;
- fraud;
- cybercrime;
- money laundering;
- direct or indirect involvement in terrorist activities (e.g. carrying out any business or
other activities that promote or assist the internationally recognised terrorist groups);
- direct or indirect involvement in promoting or assisting illegal migration to the EU.

Section Il - Satisfactory system of managing commercial and, where appropriate,
transport records, which allows appropriate customs controls

2.11.1. General

In order to enable the customs authorities to establish that the applicant has a high level of
control of his or her operations and of the flow of goods, by means of a system of managing
commercial and, where appropriate, transport records which allows appropriate customs
controls, the applicant shall fulfil all the requirements laid down in Article 25 UCC IA.

The following general considerations should be taken into account regarding the verification
of this particular criterion:

- it should be checked against all the customs activities of the applicant;

- customs authorities should use all available information and knowledge of any
authorisations already granted to the applicant. In general, there should be no need for this
part of the business to be rechecked if the previous audit was carried out recently and
there have been no subsequent changes. However, it has to be ensured that all different
aspects/conditions have been covered during that previous audit;

- it is recommended that part of the verification is done on the spot while visiting the
company;

- whilst the audit is being done at the applicant’s premises there are several crucial elements
to be considered:

- verification that the information that has been given in the application and the other
documents is correct and that the routines/procedures described by the applicant are
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documented and implemented in practise;

- transaction tests to ensure that there is an audit trail in the records;

- verification that the IT system used is reasonably protected against intrusion,
manipulation and also that historic events are logged in the system so that changes can be
monitored if necessary.

With regard to the check of the specific requirements listed in Article 25 (1) UCC IA, customs
authorities have to take always into account the specific nature/business and size of the
operator, however, bearing in mind also a number of common considerations.

2.11.2 Condition of satisfactory system of managing commercial and transport records

a) Article 25 (1) (a) UCC IA requires that "the applicant maintains an accounting system
which is consistent with the generally accepted accounting principles applied in the Member
State where the accounts are held, allows audit-based customs control and maintains a
historical record of data that provides an audit trail from the moment the data enters the file".

In accounting, an audit trail is a process or an instance of cross-referring each bookkeeping
entry to its source in order to facilitate checking its accuracy. A complete audit trail will track
the life cycle of operational activities of the applicant, in this respect related to the flow of
consignments, goods and products coming in, being processed and leaving the company
premises. Many businesses and organisations require an audit trail in their automated systems
for security reasons. It is important to combine the checks done in the business system with
checks done for security and safety. For security and safety it is important that where
appropriate the information in the business system reflects the physical movement of
consignments, goods and products and that should be a part of the verification. It is also
important that where appropriate the information in the business system reflects the flow of
consignments, goods and products and the measures taken with a view to their security and
safety at the different stages in the international supply chain where the AEO is involved.
Transaction tests should reflect both these issues when done and also make sure that the
company follows the given routines at all times. The audit trail maintains a historical record
of the data that enables the user to trace a piece of data from the moment it enters the data
system to the time it leaves.

b) Article 25 (1) (b) UCC IA requires that "records kept by the applicant for customs
purposes are integrated in the accounting system of the applicant or allow cross checks of
information with the accounting system to be made™.

Some economic operators use an Enterprise Resource Planning (ERP) software to map their
core business processes. The records kept for customs purposes can be integrated or linked
electronically in this ERP.

There is no need, especially for SMEs, to use one single integrated system but to allow the
possibility of cross checks between customs records and the accounting system. This can be
achieved via an automated link, interface or even cross references in both systems or
documentation.

c) Article 25 (1) (c) UCC IA requires that "the applicant allows the customs authority
physical access to its accounting systems and, where applicable, to its commercial and
transport records".
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see point d) below.

d) Article 25 (1) (d) UCC IA requires that “the applicant allows the customs authority
electronic access to its accounting systems and, where applicable, to its commercial and
transport records where those systems or records are kept electronically.”

Access to company's records is defined as the possibility of getting the required information,
no matter where the data is physically stored. Required information includes the company's
records as well as other relevant information, which is needed to perform the audit. Access
can take place in different ways:

- paper-based: a hard copy of the required information is handed out. Paper-based solution is
suitable when the quantity of the required information is limited. This situation can for
instance occur when annual accounts are checked;

- Portable data storage devices: a copy of the required information is handed out on CD-
ROM or similar media. The situation is appropriate when bigger quantity of information is
involved and data processing is needed,;

- on-line access: through the company's computer system in case of site visit, using electronic
channels for exchange of data, including the internet.

No matter which way data is accessible, customs authorities should have the possibility of
data interrogation and analysis (e.g. is able to work on the data).It is also important, that the
data provided are always up to date.

For this particular condition the nature of SMEs shall be taken into account. For example,
while all applicants seeking an AEO will have to demonstrate a good record-keeping system
to facilitate audit-based customs controls the way it is achieved may vary. For a large
applicant it might be necessary to have integrated electronic record-keeping system directly
facilitating for customs authorities to audit while for an SME having only a simplified and
paper-based system of record-keeping might be enough if it allows customs to do the relevant
controls.

e) Article 25 (1) (e) UCC IA requires that "the applicant has a logistical system which
identifies goods as Union or non-Union goods and indicates, where appropriate, their
location™.

It has to be assessed how the non-Union goods or goods subject to customs control are
distinguished from the Union goods. According to Article 25 (2) UCC IA AEQS are waived
from this condition. The reason is that the provisions related to security and safety do not
differentiate between Union or non-Union goods. The security requirements apply to all
goods entering or leaving the customs territory of the Union, irrespective of their status.

As far as SMEs are concerned, the fulfilment of this condition may be regarded as satisfactory
if the distinction between Union and non-Union goods can be done by means of a simple
electronic file or paper records, provided that they are managed and protected in a secure way.

) Article 25 (1) (f) UCC IA requires that "the applicant has an administrative organisation
which corresponds to the type and size of business and which is suitable for the management
of the flow of goods, and has internal controls capable of preventing, detecting and correcting
errors and of preventing and detecting illegal or irregular transactions™.

37



It has to be taken into account that no 'standard rule' for administrative organisation exists.
The most important to be demonstrated by the applicant is that the administrative organisation
that is in place is suitable, taking into account the applicant's business model, for the
management of the flow of goods and that there is an adequate system for internal control.
Therefore, the use of any 'quantitative thresholds' i.e. minimum number of staff etc. is not
appropriate.

Notwithstanding the above, written procedures and working instructions with clear
description of the processes, the competences and representation in case of absence are
expected and to be properly implemented. For micro and small businesses such expectations
can also be met by other appropriate measures which are to be demonstrated to the ICA.

Internal control procedures impact not only everyday functioning of the department
responsible for the operations covered by customs legislation, but also all the services
involved in managing those activities related to the international supply chain where the
applicant is involved in. Examples for internal control are various and lead from a simple
“two-man rule” to complex electronical plausibility checks.

Every irregularity in the administration including customs infringements can be an indicator
that the internal control system is not being effective. In this perspective every customs
infringement has always to be scrutinised also with respect to this condition in order to take
measure to improve the internal control system and therefore avoiding the repetition of the
infringement.

g) Article 25 (1) (g) UCC IA requires that, "where applicable, the applicant has satisfactory
procedures in place for the handling of licenses and authorisations granted in accordance
with commercial policy measures or relating to trade in agricultural products”.

Based on the information provided in the SAQ and any other information available to
customs authorities, it is important to identify in advance if the applicant trades in goods that
are subject to economic trade licences (e.g. textiles sector). If that is the case, there should be
appropriate routines and procedures in place for administering the licences related to the
import and/or export of goods. If necessary the practical application of these routines and
procedures has to be verified on the spot.

In case of trade with specific goods subject to any licences issued by other competent
authorities it is advisable that customs authorities consult them for any feedback/background
information on the applicant.

h) Article 25 (1) (h) UCC IA requires that “the applicant has satisfactory procedures in place
for the archiving of its records and information and for protection against the loss of
information”.

Procedures for archiving and retrieving of the applicant's records and information have to be
assessed, including on what kind of media and in which software format the data is stored,
and whether the data gets compressed and at what stage. If a third party is used, the relevant
arrangements have to be clear, in particular the frequency and location of any back-up and
archived information. An important aspect of this condition is related to possible destruction
or loss of relevant information. Thus, it should be checked whether a safety plan exists,
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including action points describing the measures to be taken in case of incidents and whether it
is regularly updated. Any back-up routines when computer systems don't work should be
checked.

i) Article 25 (1) (i) UCC IA requires that "the applicant ensures that relevant employees are
instructed to inform the customs authorities whenever compliance difficulties are discovered
and establishes procedures for informing the customs authorities of such difficulties”.

The applicant should have procedures in place for notifying customs in case of customs
compliance difficulties and also an appointed contact person responsible for notifying the
customs authorities. Formal instructions should be addressed to employees involved in the
supply chain in order to prevent possible difficulties to comply with customs requirements.
All identified difficulties should be reported to the appointed responsible person (s) and/or his
or her replacement(s).

For that, it is helpful, that the contact details of the appointed person are clearly visible for the
staff who is dealing with the goods as well as for those dealing with the related information
(e.g. posted on a black board and/or next to the telephone).

To identify which kind of information is to be reported from the economic operator, a list of
examples is included in Annex 4 of these Guidelines.

j) Article 25 (1) (j) UCC IA requires that "the applicant has appropriate security measures in
place to protect the applicant's computer system from unauthorised intrusion and to secure
the applicant's documentation.

Procedures for protecting the computer system from unauthorised intrusion and securing data
have to be in place. This may include how the applicant controls access to the computer
systems through the use of passwords, protects against unauthorised intrusion, for example
through the use of firewalls and anti-virus protection and how the applicant files and ensures
the secure storage of documents. Those security measures should not only cover hardware
kept in the premises of the applicant's company, but also mobile devices allowing access to
the applicant's data (e.g. hard drive encryption for laptops, passwords for smartphones).

Personal Computers should be automatically locked after a short period of inactivity.
Furthermore, computers should have a regular updated antivirus programme and a firewall
installed. The configuration of the computer should be centrally administered.

Servers should be placed in locked rooms with controlled limited access to relevant staff.

k) Article 25 (1) (k) UCC IA requires that, "where applicable, the applicant has satisfactory
procedures in place for the handling of import and export licences connected to prohibitions
and restrictions, including measures to distinguish goods subject to the prohibitions or
restrictions from other goods and measures to ensure compliance with those prohibitions and
restrictions".
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The handling of import and/or export licenses connected to prohibitions and restrictions was
previously included under the criterion on safety and security and as such limited to the
AEOS status to prevent misuse and unlawful delivery of security and safety sensitive goods.

It has to be seen in close context to Article 25 (1) (g) UCC IA.

The addressed procedures may be/include:

- to distinguish goods subject to non-fiscal requirements and other goods;

- to check if the operations are carried out in accordance with current (non-fiscal)
legislation;

- related to the handling of goods subject to an embargo;

- related to the handling of licenses;

- regarding other goods that are subject to restrictions;

- to identify potential dual-use goods and routines attached to their handling.

With respect to this condition it is crucial that the staff is aware of the importance of non-
fiscal requirements, the correct classification of goods and keeping the master data up to date.
Regular training or self-study of the developing legislation is mandatory for businesses
dealing with above mentioned goods.

Besides it is vital for the economic operator to contact the competent national authorities for
non-fiscal requirements if any questions arise at an early stage. This is especially for start-up
companies or in case economic operators are enlarging their portfolio.

When assessing this condition, customs should consult other involved competent authorities
to get as much information about the economic operators processes as possible.

Section 111 - Proven financial solvency
2.111.1. General

As indicated in Article 39 (c) UCC, an AEO has to prove that he or she has good financial
standing, which enables him or her to fulfil his or her commitments with due regard to the
characteristics of the type of business activity concerned. Article 26 UCC IA, which describes
more precisely the expectations of the ICA with regard to the criterion set in Article 39 (c)
UCC has to be read accordingly.

To check whether the applicant meets the criterion in Article 26 UCC IA the customs
authorities shall take into consideration the following:

a) the applicant is not subject to bankruptcy proceedings;

b) during the last three years preceding the submission of the application, the applicant
has fulfilled his or her financial obligations regarding payments of customs duties and
all other duties, taxes or charges which are collected on or in connection with the
import or export of goods;

c) the applicant demonstrates on the basis of the records and information available for
the last three years preceding the submission of the application that he or she has
sufficient financial standing to meet his or her obligations and fulfil his or her
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commitments having regard to the type and volume of the business activity, including
having no negative net assets, unless where they can be covered.

If the applicant has been established for less than three years, his or her financial solvency
shall be judged on the basis of records and information that are available.

It is to be noted that the term "insolvency™ within this Section of the Guidelines is not to be
regarded as an equivalent to "bankruptcy" which means a legally declared, usually by a court,
inability or impairment of ability of a company to pay their creditors. For this criterion the
focus is more on the technical meaning of insolvency and on the possible risk that, due to its
economic and financial situation, an economic operator will be unable to satisfy its debts. In
this context any indications that the economic operator is unable or may in the immediate
future be unable to meet its financial obligations should be carefully considered and
evaluated.

2.111.2. Sources of information

When considering the proven financial solvency criterion it is important that all the
information is, where appropriate, considered together in order to get the full overview. One
indicator should not be considered in isolation and decisions should be based on the overall
position of the applicant reflecting that the main purpose is to ensure that, once granted the
AEO status, the operator concerned will be able to continue to fulfil his or her obligations.

Customs authorities may rely on various sources of information to assess this criterion, i.e.:

- official records of insolvencies, liquidations and administrations;

- the record for the payment of customs duties and all other duties, taxes or charges
which are collected on or in connection with the importation or exportation of goods
during the last three years;

- the published financial statements and balance sheets of the applicant covering the last
three years in order to analyse the applicant's ability to pay their legal debts;

- draft accounts or management accounts, in particular any interim reports and the latest
cash flow, balance sheet and profit and loss forecasts approved by the
directors/partners/sole proprietor, in particular where the latest published financial
statements do not provide the necessary evidence of the current financial position or
the applicant has a newly established business;

- the applicant’s business case where the applicant is financed by a loan from a financial
institution and the facilities letter from that institution;

- the conclusions of credit rating agencies, credit protection associations or any relevant
public authorities’ rating;

- any accessible financial information such as legal record, online databases, financial
news etc.

- other evidence which the applicant may provide, for example a guarantee from a
parent (or other group) company that demonstrates that the applicant is financially
solvent.

41



2.111.2.1. The applicant is not subject to bankruptcy proceedings

If the applicant is subject to bankruptcy proceedings or liquidation, the criterion of financial
solvency as defined in Article 39c UCC and Article 26 (1) UCC IA is not met.

If the applicant is subject to any form of insolvency, the compliance with the above
mentioned criterion has to be further explored, for instance controlled administration by a
third person selected by the judge. Information should be gathered on the circumstances
which have led to the initiation of the proceedings (economic recession, collapse of
subsidiaries, temporary and unexpected changes in market trends), as well as on the amounts
due. The amounts due can be compared to the amount of different types of assets of the
applicant, i.e. current assets (cash and other liquid instruments, including accounts receivable,
that can be converted to cash within one year at maximum), long term assets (property, plant
and equipment and other capital assets, net of depreciation), intangible assets (assets with a
determined value, but which may not be realised, such as goodwill, patents, copyrights, and
brand name recognition) and prepaid (expenditures for future costs or expenses, such as
insurance, interest or rent) and deferred assets.

2.111.2.2. Payment of customs duties and all other duties, taxes and charges which are
collected on or in connection with the import or export of goods

The customs authorities can establish whether the applicant has paid or was late in paying the
customs duties/taxes that are legally due to customs in the last three years. This excludes
amounts that are not yet legally due or are under appeal. In case of appeal, when the relevant
decision is suspended by the customs authority, it should be checked whether a guarantee
covering the customs debt was provided. If it has not been provided as requested by Article 45
(3) UCC, the report justifying this release should be consulted.

Generally, where the applicant has not paid amounts that are legally due, the proven solvency
criterion will not be met. However the reasons for the non-payment or late payment should be
examined to determine whether there are acceptable mitigating circumstances. Examples of
such mitigating circumstances might include:
- a short term or one-off cash flow or liquidity issue where the overall financial status
and reliability of the applicant is not in doubt;

- where the applicant was late in making a payment because of an administrative error,
rather than any underlying solvency issue, this should not affect their compliance with
this criterion.

There is a possibility for a company to apply for payment facilities as provided for in Articles
111 to 112 UCC. The existence of such deferral applications should not result automatically
in the applicant being regarded as unable to pay, and thus being denied the AEO status.

However, apart from any payment facilities granted, in the other cases the amounts due have
to be paid within the periods legally prescribed. The obligations stipulated by the provisions
of Title 11 UCC DA shall be considered related not only for the payment itself, but also
regarding the time-limits for the payment. Any non-compliance with these time-limits should
be considered with a view to the overall customs compliance of the applicant.

Where applicable, if the company has asked for reimbursements of customs duties or taxes

and charges that are related with the import or export of goods, the evidence of these
reimbursements might be further examined by the ICA.
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2.111.2.3. The applicant can demonstrate sufficient financial standing to meet his or her
obligations and fulfil his or her commitments

The customs authorities can establish whether the applicant is able to meet his or her legal
debts to third parties by checking the applicant's full sets of financial statements due in the last
three years taking into account:

- where required by company law, the accounts have been filed within the time-limits
laid down in that law. Failure to file the accounts within the required time-limits is an
indicator that the business may have problems with their records or be in financial
difficulties. Where the time-limits have not been met, the customs authorities should
make further enquiries to establish the reasons;

- any audit qualifications or comments about the continuation of the business as a going
concern by for example the auditors or directors. Where internal or external auditors
have doubts about the solvency of a business, they may either qualify the accounts or
record their reservations in their reports. Similarly the directors may also,
exceptionally, make such a comment. Where this is the case the customs authorities
should investigate the reason for the comment with the auditor or director and consider
its significance for the business;

- any contingent liabilities or provisions. Significant contingent liabilities will give an
indication of the applicant’s ability to pay future debts;

- any additional financial documents such as income statement or cash flow can be used
to assess the financial standing of the company;

- any ratio analysis, if available (e.g. current ratio (current assets divided by current
liabilities) which measure the company’s liability to meet present obligations from its
liquid assets);

- any other conclusions provided by financial or research institutions ;

- other indicators that could be interesting to be assessed, such as whether a company
has been subject to important strikes, whether a company has lost main projects in
which it was involved or whether a company has lost major and key suppliers.

If the applicant uses a special procedure such as Union transit or customs warehousing in
general, the applicant should already have demonstrated it has sufficient financial resources to
cover his or her obligations under these procedures. For example for Union transit if the
applicant has been already given an authorisation for reduced amount of the comprehensive
guarantee or guarantee waiver this has to be taken into account by customs authorities as he or
she has already demonstrated sufficient financial resources to meet any obligations that might
arise during the use of the transit procedure. In such cases and if the applicant has no other
customs related activities, there is no need for customs authorities to re-examine or duplicate
checks that have already been carried out.
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2.111.2.4. The applicant has no negative net assets unless where they can be covered

The customs authorities should examine two key indicators in the financial statements and
balance sheets to assess the proven solvency criterion: the net current assets position (current
assets minus current liabilities) and net assets position (total assets minus total liabilities).

- the net current assets position is an important indicator of whether the applicant
has sufficient capital available to conduct its day to day operations. The customs
authorities should compare the net current assets over the three sets of accounts to
identify any significant trends over the three years and examine the reasons for any
changes, for example, if the net current assets move from a positive to a negative
situation or the net current assets are becoming increasingly negative. This may be
due to the impact of falling turnover or adverse trading conditions or increased
costs. The customs authorities should assess whether this is due to short term
factors or whether it affects the long term viability of the business;

- the net assets position is an important indicator of the longer term viability of the
applicant and its ability to pay its debts. It is expected that a business should have
positive net assets to meet the proven financial solvency criterion. Where the net
assets include significant intangible assets such as goodwill the customs authorities
should consider whether these intangible assets have any real market value. The
customs authorities should also take into account the nature of the business and its
lifespan. In some circumstances it may be normal practice for a business to have
negative net assets, for example when a company is set up by a parent company
for research and development purposes when the liabilities may be funded by a
loan from the parent or a financial institution. Similarly new businesses may often
trade at a loss and with negative net assets when they are first set up whilst they
are developing their products or building up their customer base, before they start
to receive returns on their investment in subsequent years. In these circumstances
negative net assets may not be an indicator on which to place high emphasis that a
business is unable to pay its legal debts.

The latest draft accounts or management accounts between the latest signed financial
statements and the current date should also be reviewed to determine whether there have been
any significant changes to the financial position of the applicant that may impact on its proven
financial solvency.

In case of concerns the applicant can take a number of actions to improve the net assets
position. For example additional capital can be raised through a share issue. For multinational
companies negative net assets may often arise from inter-group transactions and liabilities. In
these circumstances liabilities may often be covered by a guarantee from the parent (or other
group) company.

2.111.3. Finance from a loan from another person or a financial institution

If the applicant is financed by a loan from another person or financial institution, customs
authorities can also require a copy of the applicant's business case and the bank facilities letter
or equivalent document. The customs authorities should compare the business case and/or
loan document with the latest cash flow, balance sheet and profit and loss forecasts to ensure
the applicant is operating within its approved overdraft facility and performing in line with its
forecast at the time of completing its business case. Where there are significant differences the
reasons should be investigated.
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However, the customs authorities may require further evidence such as an undertaking from
the lender or a bank facilities letter and establish the period of the loan and any terms and
conditions attached to it. The customs authorities should check the position recorded in the
accounts is consistent with the undertaking or bank facilities letter. If the applicant is a sole
proprietor or partnership and personal assets are being used to support the solvency of the
business the customs authorities should obtain a list of any personal assets and satisfy
themselves that the list is credible.

The company may be required to provide additional information regarding a loan, for instance
the name of the creditor, the purpose of the loan and its conditions. This information should
be checked and compared with other financial documents (e.g. balance sheets, Profit & Loss
statement) in order to assess the global financial situation of the economic operator.

2.111.4. Letters of comfort and guarantees from parent (or other group) companies

Letters of comfort are documents usually issued by a parent (or other group) company
acknowledging the approach of a subsidiary company's attempt for financing. Letters of
comfort may be found where the subsidiary company has negative net assets and are used to
support the directors’ opinion and evidence the auditor’s opinion that the company has
adequate financial resources to continue to operate as a going concern. They may be limited
to a specific period of time. They represent a written statement of intent to continue with
financial support to the applicant company but are not necessarily legally binding.

When judging the proven financial solvency of a subsidiary, it should be taken into account
that a subsidiary company may operate under a guarantee from the parent company and the
customs authorities could look into the accounts of that parent company providing support to
ensure it has the facilities to do so.

It is to be noted that letters of comfort are often not legally binding contractual agreements
and therefore do not constitute a legally enforceable guarantee. Where the applicant is
dependent on the financial support of a parent (or other group) company to meet the proven
financial solvency criterion the customs authorities should, where appropriate, ensure the
support is provided in a legally binding, contractual agreement. If a guarantee is required as
evidence of support from the parent (or other group) company it must be legally binding
according to the national legislation of the Member States where it is accepted, otherwise it
cannot be taken into account in assessing compliance with the criterion. To constitute a
legally binding, contractual agreement it must contain an undertaking to irrevocably and
unconditionally pay the liabilities of the subsidiary. Once signed it has to be the legal
responsibility of the signatory to pay any customs debts that are not paid by the applicant.

2.111.5. Applicants established in the EU for less than three years

Where the applicant has been established in the EU for less than three years, it will not be
possible to carry out the same depth of financial checks as for longer established businesses.
The absence of information about the financial history of the applicant increases the level of
risk for the customs authorities. In these circumstances proven financial solvency will be
judged, according to Article 26 (2) UCC IA, on the basis of records and information that are
available at the time of the application. This could include any interim reports and the latest
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cash flow, balance sheet and profit and loss forecasts provided by the directors/partners/sole
proprietor.

The customs authorities should also be alert to applications from businesses that have gone
into liquidation to avoid their liabilities and started up again under a different name. Where
the customs authorities have information showing that the persons controlling the applicant
have had previous control over a business that falls into this category and the new business is
to all intents and purposes the same business as the previous legal person which went into
liquidation, this information can be used to challenge whether the applicant has a sufficiently
good financial standing to satisfy the proven financial solvency criterion.

Customs authorities on the other hand should consider the case where the applicant had been
established for less than three years as a result of a corporate re-organisation but the economic
activity remains the same. In order to evaluate this criterion, customs authorities could
consider the company accounts, management accounts, financial statements or any other
relevant documents of the pre-existing company provided that the economic activity has not
changed.

Section 1V - Practical standards of competence or professional qualifications directly
related to the activity carried out

2.1V.1. General

Article 39 (d) UCC requires an additional criterion for the AEOC authorisation relating to
practical standards of competence or professional qualifications directly related to the activity
carried out. According to Article 27 UCC IA, the criterion is considered to be fulfilled if any
of the following conditions are met:

o The applicant or the person in charge of the applicant’s customs matters complies
with one of the following practical standards of competence:
o aproven practical experience of a minimum of three years in customs matters;
o a quality standard concerning customs matters adopted by a European
Standardisation body.

e The applicant or the person in charge of the applicant’s customs matters has
successfully completed training covering customs legislation consistent with and
relevant to the extent of his or her involvement in customs related activities, provided
by any of the following:

o acustoms authority of a Member State;

o an educational establishment recognised, for the purposes of providing such
qualification, by the customs authorities or a body of a Member State
responsible for professional training;

o a professional or trade association recognised by the customs authorities of a
Member State or accredited in the Union, for the purposes of providing such
qualification.

Where the applicant uses a contracted person, the criterion shall be considered to be fulfilled
if the contracted person is an AEOC.
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All concrete possibilities to demonstrate compliance with any of the two conditions (practical
standards of competence or professional qualifications) are equally sufficient and can be
chosen by the applicant; however they have to reflect the specific involvement of the applicant
in customs related activities and his or her role in the supply chain, his or her status and the
business organization process set up in the applicant's company.

It should be noted that the person in charge of the applicant's customs matters can be an
employee of the applicant or a contracted person. The applicant has to prove that the
contracted person is actually the one in charge of the applicant's customs matters.

2.1V.2. Practical Standards

2.1V.2.1. Proven practical experience of a minimum of three years in customs matters
Scope

Practical standards means that the applicant or the person in charge of the applicant's customs
matters must demonstrate that they have acquired experience in dealing with customs matters.
Purely theoretical knowledge of the customs legislation is not sufficient. Nevertheless, the
experience of minimum of three years in customs matters does not refer to the immediate
period before submitting an application, but it can be spread over a longer timeframe. The
relevance of the experience gained over any period would have to be assessed by the ICA.

The three years standing practice shall also take into account the role of the applicant in the
supply chain as referred to in chapter 1.11.4. of these Guidelines, for example:

e An exporter/ manufacturer as defined in chapter 1.11.4. (b)/(a) of these Guidelines, can
prove the three years of practical experience being a holder of an authorisation for the
entry into the declarant's records with the waiver of the obligation for the goods to be
presented for the use of the export customs procedure for a period of at least three years or
performing the role "exporter" in a normal export customs procedure over the last three
years.

e A customs agent as defined in chapter 1.11.4. (e) of these Guidelines can prove the three
years of experience by having an authorisation on customs simplifications (where
applicable) or by being contracted in this area for a period of at least three years.

e A carrier as defined in chapter 1.11.4. (f) of these Guidelines can demonstrate his or her
practical experience if he or she has been holder of an authorisation for a simplified
procedure in relation to customs transit or an authorised consignee under the TIR
Convention under the last three years or has undertaken contract and issued transport
documents as well as summary declarations during the last three years.

Verification of the fulfilment
It is to be noted that the verification of the fulfilment only relates to the duration of the

professional experience. Infringements or compliance deviations do not affect the 3 years
professional experience, but have to be considered when examining the fulfilment of the
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criterion on compliance with customs legislation and taxation rules and internal control
systems addressed under 2.1.1. and 2.1.2. of these Guidelines.

a) Applicant

In case the person who has to comply with the condition of three years' proven practical
experience in customs matters is the applicant in the form of either legal or natural person, he
or she can demonstrate to meet this condition with one or more of the following possibilities:

In case of submitting an application the following alternative elements are to be taken into
consideration

Carrying out customs activities (e.g. import/export/transit) or customs formalities for
three years at least. For the evaluation of the three years of experience in customs
matters, the ICA should take into account the type of the business activity carried out
(e.g. permanently or seasonally, few declarations but with a high value). Proof can
also be established by the presence of the applicant's EORI number in box 2, 8, 14 or
50 of the customs declarations or by the payment of customs duties and/or guarantee
ensured for customs rights. It should be noted that the simple presence of the
applicant in one of the mentioned boxes of the customs declarations does not mean
that he or she is directly involved in the performing of customs formalities. In this case
it is important for customs to know if the customs formalities are directly performed
by the applicant (inside the company) or by third parties (e.g. customs agents). If the
latter is true, the applicant is not exempted from having to insure that the formalities
are carried out properly. In other words, if the customs management/formalities are
performed by third parties on an occasional basis and, therefore are not covered by the
definition of contracted person, the criterion can be met by the applicant if it has an
internal organisation which allows the supervision and control on the customs
management/formalities carried out by the third parties.

Being a holder of a particular authorisation granted under the UCC and related DA/IA
or, until applicable, under the CCIP, for at least three years related to the customs
activities carried out.

Carrying out customs brokerage services for at least three years, proof can be
established through customs declarations and all the other necessary documents;
evidence of payment and/or guarantee ensured for customs rights, presence of the
EORI number in box 14 of the customs declarations.

Organising the transportation of goods in international trade on behalf of an exporter,
an importer or another person, obtaining, checking and preparing documentation to
meet customs requirements and/or acting as carrier and issuing its own transport
contract, this can be checked by e.g. bill of lading, air waybill.

Customs authorities should use all available information and knowledge of the authorisations
already granted to the applicant and the declaration submitted on the basis of their data bank
and electronic systems.

Another element that customs should take into account is the official document of the
applicant that clearly defines his or her economic activity and the general objective of the
applicant's company (e.g. extract from official register, if applicable).
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In case the applicant is established less than three years as a result of a corporate re-
organisation, the customs authorities shall consider the customs activities performed by the
pre-existing company provided that they are unchanged.

b) Person in charge of the applicant’s customs matters
aa) the applicant's employee in charge of customs matters

The criterion can also be fulfilled by the applicant’s employee(s) in charge of customs
matters. The employee is the person who covers the position(s) created inside the
organisation of the applicant (defined through e.g. organisational structure, functional
structure, divisional structure, working instructions or other organisational measures) of a
person "responsible” for customs matters, being, for instance, the person responsible for the
import and export office or an employee of the office managing customs matters..

Scope

In case the person who has to comply with the condition is the applicant’'s employee in
charge of customs matters, there must be an employment relationship that creates a legal
link between employer (applicant) and employee. This means that the employee performs, for
the applicant, work or services on customs matters, under certain conditions in return of a
remuneration. Due to this relationship, the employee does not act as a customs representative
(direct or indirect) of the applicant (e.g. box 2 and 14 of the export customs declaration
includes only the EORI number of the applicant/exporter). As a result, it is the applicant who
is the person responsible as far as the financial and legal liability is concerned and in case of
infringements of customs laws occurred in performing the duties.

It should be noted that depending on the internal organisation of the applicant, more than one
employee can be in charge of the customs activities. In this case the condition has to be
fulfilled by all employees in charge.

Should another employee become in charge of the applicant’s customs matters, the economic
operator has to inform the ICA who can evaluate the real necessity to assess the new situation
on the basis of the information provided (e.g. the name of the person(s) involved in the
rotation and their experience in customs matters inside the company).

Verification of the fulfilment:

If the employee in charge of the applicant's customs matters is working for the applicant for
less than three years, the employee can demonstrate to comply with the criterion by providing
the evidence to have previously worked on relevant issues in another company. In this case
the proof of compliance will have to be provided by the previous work contract or the
organisational structure of the other company, by a statement from this company clearly
indicating the employment status of the employee within this previous company or other
means of proof held by the employee and recognised by the customs authorities. In case the
applicant is an SME, especially a micro or small company (e.g. a family business), it can have
a different management and organisational structure without a real distinction of the internal
roles or working position. In this case the applicant’s formal statement could be considered
sufficient.
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bb) A person outside the applicant

The criterion can be fulfilled by a person outside the applicant only in case the
managing/handling of the customs matters is outsourced.

Scope

In this case the applicant is represented directly (on its own name and behalf) or indirectly (on
its own behalf) by a third party regarding the customs formalities (e.g. the applicant
outsources the customs formalities to a customs agent or a freight forwarder).

The criterion cannot be fulfilled by contracted persons to whom the applicant has outsourced
activities other than customs related such as, for instance, information technology.

In any case there is always a contract in return of a remuneration that defines the services that
the contracted person has to provide. This contract usually includes a draft set of terms and
conditions. The length of the contract is determined at the outset as an integral part of the
business case for the outsourcing activity.

There are different reasons to outsource the customs activities. For example SMEs often, for
economic and management reasons, outsource important functions to specialised companies
having a degree of technical knowledge that cannot be achieved by the applicant. Some
examples of outsourcing include:

Customs agents, in order to perform customs formalities. The complexity and continuous
development of the customs legislation is forcing companies to turn to outside professionals.
This option may be more cost effective than in-house operations for reasons of economic
scale, expertise, technology, and the stimulation provided by competition in the private sector.
International freight forwarders, in order to perform customs and logistic formalities. A
freight forwarder does not move the goods but acts as an expert in the logistic network. A
freight forwarder contracts with carriers to move the goods and has additional experience in
preparing and processing customs and other documentation and performing activities
pertaining to international shipments.

Special attention is drawn to the fact that in case strategic services are outsourced to
contracted persons, the applicant has to ensure that the knowledge and competencies required
to deliver the service are constant during the contracted period. The person fulfilling the
criterion and the applicant cannot be dissociated, as Article 38 paragraph 1 UCC stipulates
that the criteria must be met by the economic operator who applies for the AEO status. The
economic operator therefore has to be aware that it is possible to outsource “activities” but not
the responsibility. As already stated above, low quality of service can eventually result in
problems relating to the fulfilment of the other criteria, eventually resulting in suspension or
revocation of the authorisation.

In this regard, where the applicant outsources the managing/handling of customs matters to a
contracted person, the contract or any other type of agreement between the applicant and the
contracted person must be made available to the customs authorities to clarify the capacity
and responsibility of this contracted person and to consequently prove the compliance with
the criterion.
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Verification of the fulfilment:

If the customs activities are outsourced to a third contracted party, the ICA has to check the
fulfilment of the condition by:

1) Verifying if the applicant has a more than three years established relationship with the
contracted person. To prove this the ICA can check the existence of a contract, mandate or
any other type of agreement between the applicant and the contracted person that clearly
states the operations and responsibilities the contracted person performs on behalf of the
applicant (the contract or mandate are the copies held by the applicant) or

2) in case the established relationship is less than three years, verifying if the contracted
person has an authorisation for customs simplifications where applicable, and/or has carried out
customs formalities at least for three years.

As provided by Article 27 (2) UCC IA, the condition of "practical standards of competence"
shall be considered fulfilled if the contracted person is an AEOC.

In case of outsourced customs activities it is sufficient that either the applicant, the applicant’s
employee in charge of customs matters or contracted person fulfils the criterion. If the
applicant outsources its customs activities to more than one contracted person, the criterion
must be fulfilled by all of them.

It should be noted that in case the applicant has an internal office or department involved in
customs matters which allows the supervision and control on the customs formalities that
have been outsourced, the criterion can be fulfilled by the applicant.

2.1V.2.2. A quality standard concerning customs matters adopted by a European
Standardisation body

It is to be noted that the competent European Standardisation Body has not yet developed
standards applicable to "customs matters".

2.1V.3. Professional qualifications

Scope

According to Article 27 (1) (b) UCC IA the criterion shall also be considered to be fulfilled if
the applicant or the person in charge of the applicant's customs matters has successfully
completed training covering customs legislation consistent with and relevant to the extent of
his or her involvement in customs related activities, provided by any of the following:

(1) a customs authority of a Member State;

(iv) an educational establishment recognised, for the purposes of providing such
qualification, by the customs authorities or a body of a Member State responsible for
professional training;

(iii)  a professional or trade association recognised by the customs authorities of a Member
State or accredited in the Union, for the purposes of providing such qualification.
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Verification of the fulfilment

Public or private institutions such as universities, customs schools, other specific schools or
professional or trade associations that provide different courses to prepare for the recognition
of a specific professional authorisation/accreditation/register for specific economic operators
(e.g. the profession of customs agent).

The training body has to certify the successful completion of the course by the trainee.

The applicant or the persons in charge of the applicant's customs matters who are authorised
or certified or have a license for the exercise of the professional activity related to customs
matters (e.g. customs agents or freight forwarders) can demonstrate the respective proof to
meet the criterion of a successful completion of a training covering customs matters.

It is also possible that a person inside the company, who has the legal power to physically
represent the company, has successfully passed training in customs matters (e.g. a person in
charge of the applicant company providing brokerage services such as the president or a
member of the board, has successfully passed an exam as customs agent). In this case the
applicant fulfils the condition of professional qualification through this person.

Besides it is further possible that Member States do not have any accreditation programmes or
professional register, but have specific training in customs matters (e.g. education offered at a
secondary school level or conventions with public bodies providing educational services).
This type of training should be recognised by the customs authorities as sufficient in a specific
professional context. Member States are encouraged to further develop such training schemes.

Customs authorities or public or private sectors listed in points ii) and iii) above, wishing to
implement training for the fulfilment of the condition of professional qualification could
consider the EU Customs Competency Framework for the Private Sector published on the
TAXUD website:

http://ec.europa.eu/taxation customs/common/eu training/competency/index en.htm

This tool is underpinned by a set of core values which should be demonstrated by any trader
or any individual working within the private sector and interacting with customs
administrations of the EU.

Section V - Appropriate security and safety standards
2.V.1. General

According to Article 39 (e) UCC an AEO authorised for security and safety has to meet
appropriate security and safety standards, which shall be considered as fulfilled where the
applicant demonstrates that he or she maintains appropriate measures to ensure the security
and safety of the international supply chain including in the areas of physical integrity and
access controls, logistical processes and handling of specific types of goods, person