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Comments from Institute of Chartered Accountants in England & Wales (ICAEW)

European Commission Questionnaire on Intermediaries Tax Planning 

We welcome the opportunity to respond to the questionnaire and feel it may be helpful to include a few more general points arising from those questions. 

We support the introduction of disclosure regimes for aggressive tax planning schemes which meet certain objectively defined criteria or “hallmarks”. 

But we believe that the introduction of such schemes should be a matter for individual countries and should not be mandatory.

The UK has had such a scheme, Disclosure of Tax Avoidance Schemes (DOTAS), since 2004. 

The earlier, 2014-15, work of OECD in which we were involved
ICAEW is a founder member of the Global Accounting Alliance (GAA) which in April 2015 submitted a formal response to the OECD Consultation on Mandatory Disclosure Regimes. 

At that time 5 out of the 8 countries in the world that had disclosure regimes were countries with members represented in the GAA, namely: the United States, Canada, South Africa, United Kingdom and Ireland. In our response we recommended a cautious approach to the introduction of disclosure regimes: 

“We have concerns, and therefore reservations, about OECD recommending disclosure regimes for all countries, as there will be very considerable costs involved for both tax administrations and business and we think there needs to be a rigorous debate about the benefit before such a recommendation is endorsed. We illustrate, in the section below, the experience of Ireland where a disclosure regime has led to very few disclosures because of the existing General Anti-Abuse Rule (GAAR). We believe that were a disclosure regime to be introduced, for instance in Australia and New Zealand, the experience is likely to be the same: there would be very few disclosures but there would be very significant costs for tax administrations and business. These remarks are in relation to domestic disclosure regimes. We have explained below why we are currently against the introduction of disclosure of international arrangements.”

The final OECD report on this issue, published in late 2015, did not suggest that disclosure regimes should be mandatory, they did not recommend that such disclosure regimes should be a minimum standard to be introduced in all countries. Instead OECD set out a framework that countries could use if they wished to adopt a disclosure regime. The OECD report did not specify a similar framework for cross border schemes as it recognised that these were probably not going to be  “pre-packaged” schemes but were more likely to be specific to particular taxpayers and transactions. OECD felt that if individual countries were to target cross border arrangements in their disclosure regimes these should be very much targeted at the specific types of arrangement which caused problems to the particular country. 

Some comments on the nature of aggressive tax planning schemes
The business world has changed dramatically over the past 25 years with globalisation and, more recently, digitalisation. The financial recession of 2008 and the subsequent pressures on the public finances have put tax systems under the public spotlight and all the relevant protagonists are responding to the resultant challenges. 

ICAEW has played its role in responding to this changed environment, most recently in developing an updated version of its Professional Conduct in relation to taxation which is discussed below. ICAEW has also been involved working with the Europe wide accountancy body, Accountancy Europe, which has played a major role in creating a better understanding of the underlying issues through its Brussels based Tax Day debates and its “Tax Policy – a matter for society as a whole” initiative. 

There needs to be a clearer delineation of what is, or is not, acceptable tax behaviour. In the past the debate has centred around tax avoidance, which is legal and acceptable, and tax evasion, which is illegal and clearly not acceptable. In more recent times it has become accepted that some forms of tax avoidance may no longer be acceptable and we feel it would be more helpful to use more neutral words such as tax planning and then seek to create a framework for what is acceptable, and what is unacceptable, tax planning. Defining what is, or is not, acceptable requires some clear objective criteria plus an active engagement in the tax system by the relevant protagonists, taxpayers, tax advisors and tax administrations so that they can assess any particular set of facts and circumstances to determine whether the behaviours involved reflect acceptable tax planning. 

A disclosure regime has a role to play in ensuring that the protagonists have real time knowledge of what is going on and can assess whether it does, or does not, meet their understanding of acceptable tax planning. 

Codes of conduct for Intermediaries
We think it would be very difficult to introduce a code of conduct that could be applicable to intermediaries across the whole of the EU as different countries have different ways of organising and regulating the intermediary profession. There are also differences of opinion as to what is acceptable tax behaviour which in some countries only requires adherence to the letter of the law but which requires a broader approach in other countries such as the UK, as evidenced by our Professional Conduct in relation to taxation discussed below.

In the UK ICAEW and six other tax adviser and accountancy bodies have published, in November 2016, an updated version of their Professional Conduct in relation to taxation which in addition to setting out the Ethical Principles to which their members must adhere also, for the first time, set out five Standards for tax planning which must also be adhered to. The Statement in relation to tax planning arrangements lays down that members of the Institutes, including members of ICAEW: 









“…must not create, encourage or promote tax planning arrangements or structures that i) set out to achieve results that are contrary to the clear intention of Parliament in enacting relevant legislation and/or ii) are highly artificial or highly contrived and seek to exploit shortcomings within the relevant legislation.”

The new Professional Conduct in relation to taxation comes into effect on 1 March 2017 so it is not possible, at this time, to assess its impact.
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