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Consultation on 
Disincentives for advisors and intermediaries for potentially aggressive tax planning schemes
These comments have been prepared by the BEPS Monitoring Group (BMG). The BMG is a network of experts on various aspects of international tax, set up by a number of civil society organizations which research and campaign for tax justice including the Global Alliance for Tax Justice, Red de Justicia Fiscal de America Latina y el Caribe, Tax Justice Network, Christian Aid, Action Aid, Oxfam, and Tax Research UK. These comments have not been approved in advance by these organizations, which do not necessarily accept every detail or specific point made here, but they support the work of the BMG and endorse its general perspectives. They have been drafted by Jeffery Kadet, with contributions and comments from Veronica Grondona, Tommasio Faccio and Sol Picciotto.
[bookmark: _GoBack]General Remarks
We are pleased to present the following suggestions and comments to the European Commission (“Commission”) in connection with their consultation on disincentives for advisors and intermediaries for potentially aggressive tax planning schemes.
In our view, it is very important that the EU should take the initiative to establish a high standard of disclosure in relation to international tax planning. It is well known that secrecy is an essential ingredient of these practices. Hence, transparency through disclosure obligations is essential. It is equally essential that this should be laid down in law. Professional codes of ethics are unsuitable, since they give priority to protecting the client and the professional, and not the public. 
The EU has a special responsibility which it should accept. The OECD recommendations are only a minimum standard, needed to reach consensus. It is important that international action should reach well beyond this, to establish the highest possible standards in a profession as important to the global economy as tax advice. The EU is in a key position to take a lead and set a standard for the rest of the world to follow, and should live up to its responsibilities. EU standards which applied to all tax advisers offering advice on cross-border tax planning within the EU or to EU residents would have a worldwide impact. Hence it is very important that such standards should aim high, and not be set at a minimum level.
Specific Comments
Please note that the following discussion includes not only those that may affect advisors and intermediaries, but also in some cases actions that could affect relevant taxpayers.
We believe that the definitions of “advisor” and “intermediary” should be broadly defined as follows:
Definition of “Advisor”
The definition for “advisor” should be broadly drafted to include any individual or organization that provides any material aid, assistance, or advice with respect to organizing, managing, promoting, selling, implementing, insuring, or carrying out any transaction or series of transactions that exhibits specified hallmarks. This definition would include, without limitation, attorneys, accountants, and others including persons working within financial service providers. It would also include any person who sells or otherwise promotes any transaction or series of transactions that exhibits the specified hallmarks.
We suggest that there be no requirement that an individual or organization to be an advisor must earn any minimum level of compensation. As multiple advisors in various countries may be involved in planning and implementing one structure, there may be no one advisor that earns above some relatively high minimum level.
Definition of “Intermediary”
The definition for “intermediary” should be broadly drafted to include any bank, financial institution, or other party acting in between two or more other parties, whether or not related, where the “intermediary” executes economically related transactions (including, without limitation, purchases and sales, loans, licenses, leases, the issuance or acquisition of shares, and total return swaps and other derivatives having the intention to avoid withholding tax) with the two or more parties. The “intermediary” may be any individual or organization, whether or not related to the two or more parties and whether or not already existing or formed for the express purpose of the transaction.
Hallmarks
Hallmarks include the advising, drafting, or execution of any:
· Limited risk intercompany contractual arrangements for contract manufacturing, distribution including sales and marketing support, and other services; including those modifying existing arrangements;
· Intra-group transfers of functions/assets to a group member subject to zero or low-taxation;
· Loss creation schemes: the schemes vary considerably in detail but normally involve little or no operational changes and are designed so as to provide all or some of the individual participants with losses that will be used to reduce their income tax or capital gains tax liabilities or to generate a repayment;
· IP transfer or license agreement coupled with a cost contribution agreement;
· Back to back arrangements including the use of one or more intermediaries for treaty shopping, to change the character of income, etc.;
· Hybrid instrument (an instrument structured to be treated in differing fashions by two or more jurisdictions; instrument for this purpose includes, without limitation, financial instruments and securities, licenses concerning the transfer or use of intangible property, and sales and leases involving the transfer or use of tangible property);
· Hybrid entity;
· Total return swaps and other derivatives that avoid withholding taxes;
· Internal group financial structure having a debt to equity ratio in excess of [__] to 1;
· Internal group financial structure where interest-bearing intercompany obligations are in excess of total debt of group members to third-parties;
· Change of tax residency of any existing organization to residency in another jurisdiction or to a status of residence nowhere or the establishment of any new organization resident nowhere;
· Determination that any organization has no permanent establishment in a country from which it earns revenues;
· Structures involving significant activities conducted by related parties that are the value drivers for the profits earned within a group member subject to zero or low-taxation (as occurs in many value-chain structures);
· Structures involving support activities conducted within an EU country that benefits group members tax resident outside that country, but where that non-resident claims to have no permanent establishment within the particular EU country;
· Structures involving the claiming by more than one person of any deduction or any credit (including foreign tax credits);
· Structures involving deductible payments made to members of the same group that are not resident for tax purposes in any jurisdiction or that are resident in a jurisdiction that imposes little or no tax on income; and
· Structures involving the transfer of losses amongst group members.
Note that “hallmarks” are not in any way limited to promoted tax shelters. Rather, “hallmarks” include any bespoke planning that is structured by or for any one MNE.
Information to Be Disclosed
Advisors and intermediaries should disclose the identity and contact information of the taxpayer(s) along with sufficient details of the hallmarks (e.g. transactions, instruments, etc.) to allow the tax authority to decide whether to follow up with the relevant taxpayers. We suggest that the instructions ask for details in an open-ended manner.
Most international planning is bespoke in nature rather than one structure being sold by a promoter to many taxpayers. With the above-recommended disclosure for each taxpayer involved in a hallmark, there is no reason to suggest that advisors be required to maintain lists of taxpayer clients available for inspection by the tax authorities.
Mechanisms for Reporting
The cross-border nature of international profit-shifting and other BEPS structures requires a dual approach, both at the individual country level where MNEs conduct limited activities and within the home countries of MNEs.
Due to the limited jurisdictional reach of each country, there will only be an ability for a country to enforce disclosure rules against parties (taxpayers, advisors, and intermediaries) that are locally established or operate through permanent establishments of foreign parties. As a result, the local country may receive disclosures that represent only potions of a bigger picture. While these portions will often not allow local tax authorities to have a full sense of the group wide planning and structures or the quantum of potential tax at issue, such disclosures will provide a basis for further investigation and questions to the taxpayer directly.
As for the home countries of MNEs, disclosures from taxpayers, advisors, and intermediaries have a much better chance of being more complete pictures of the planning and structures undertaken. Further, follow-up questions by the home country tax authorities to the MNE taxpayer’s home office personnel should yield full explanations.
There are two phases involved in any mechanism. The first is disclosures by advisors and intermediaries to local country and home country tax authorities. The second is the distribution of the disclosed information by the applicable country’s tax authority to other countries’ potentially interested tax authorities.
While the first phase will involve purely domestic rules and procedures within each country, the second phase requires a legal basis and mechanism for inter-country sharing of information.
There are several existing mechanisms including CbC reporting and the Action 5 exchange of tax rulings. The home countries of MNEs will already have in place, for example, regular BEPS procedures for the distribution to relevant countries of CbC reports that they receive. The European Commission could consider “piggy-backing” the distribution to other countries of relevant information received from taxpayers, advisors, and intermediaries concerning potentially aggressive tax planning schemes. In addition, information on appropriate schemes could be shared with JITSIC as well. We suggest that all existing mechanisms such as CbCR and Action 5 exchanges be considered as possible phase two mechanisms. We believe it important that such distribution be layered on existing mechanisms so that there is not a need to create a new and additional mechanism.
With this present consultation being a European initiative, this would not cover all MNEs, but it would be a good start. After some track record of successful implementation, perhaps the program could be expanded either through the OECD, the U.N., or by individual countries that choose to implement the approach.
Any initiation of a disclosure program starts at one point in time. Accordingly, it should start with a required inventory of existing hallmarks. After initiation, new disclosures would be limited to the occurrence of new hallmarks arising after that starting date.
Timing of Disclosure
Regarding the timing for making disclosure, we suggest that phase one disclosures should be required to be made within 30 days after any advisor or intermediary initiates work or becomes aware of any hallmark. We suggest this approach, rather than requiring all filings to be made at one point, say, 45 days following yearend, in order to allow tax authorities to hear of developments in real time. This would give them the ability to take timely action to potentially discourage a taxpayer from executing an aggressive tax planning scheme.
As for phase two, while immediate distribution of disclosed information to other interested countries would be best, effective administration suggests that such distributions, whether based on CbCR, Action 5, or some other approach, should be made on regular basis such as quarterly or semi-annually.
Penalties for Failures to Report
We have no specific recommendations for penalty levels or form. We do believe, though, that penalties should be material enough to encourage active and positive participation in this advisor/intermediary program.
Due to normal tax authority audit procedures, there will likely arise instances where a local tax authority examines documents that should have generated disclosure filings. For example, say that a tax authority auditor examines a hybrid lease agreement that was drafted or reviewed by a local attorney. Procedures should be put in place within the tax authority to consider whether the attorney’s failure to report should be subject to a penalty. Even if it is decided not to penalize the attorney, notice to the attorney should be given to “gently” encourage him to be more attentive to these disclosure requirements.
Disclosure of Uncertain Tax Treatments
The International Accounting Standards Board’s IFRS Interpretations Committee (“the Interpretations Committee”) published its draft Interpretation “Uncertainty over Income Tax Treatments” (“draft Interpretation”) in October 2015. If balloting over this draft Interpretation and further implementation steps proceed as scheduled, then its effective date will be 1 January 2019, with earlier application permitted.[footnoteRef:1]  [1:  See http://www.iasplus.com/en/meeting-notes/ifrs-ic/2016/november/draft-ifric-ias-12.] 

All taxpayers subject to IAS 12 (“Income Taxes”) and this draft Interpretation once finalized will be required to identify their uncertain tax treatments or groups of uncertain tax treatments. For each treatment or groups of treatments identified, the taxpayer must conclude whether it is probable that the taxation authority will accept the actual treatment that the taxpayer will use in filing its tax returns. (Taxpayers will have to go through these efforts in order to determine how to reflect these tax treatments within their financial statements. Outside auditor review will presumably be made over these treatments as well.)
Note the following condition under which taxpayers subject to IAS 12 and the draft Interpretation must make their analyses:
In assessing whether and how an uncertain tax treatment affects the determination of taxable profit (tax loss), tax bases, unused tax losses, unused tax credits and tax rates, an entity shall assume that a taxation authority with the right to examine amounts reported to it will examine those amounts and have full knowledge of all relevant information when making those examinations ….[footnoteRef:2] [Emphasis added.] [2:  Paragraph 13 of the draft Interpretation.] 

Note also the following regarding decisions not to make any tax filing or to report income.
An entity’s decision not to submit any tax filing in one tax jurisdiction or not to include specific income in taxable profits would also be an uncertain tax treatment, if the acceptability is unclear under the tax law.
We recommend that the Commission consider requiring member countries to include in their domestic laws a requirement that taxpayers subject to IAS 12 and the draft Interpretation (expected to be generally effective from 1 January 2019) that have identified uncertain tax treatments involving that member country’s tax to disclose to that member country those issues for which it is not probable that the taxation authority will accept the uncertain tax treatments or groups of uncertain tax treatments.
As an alternative to requiring direct disclosure by a taxpayer to each affected member country, the country of the parent company in any group that is responsible to collect CbC reports could collect these uncertain tax treatment disclosures as well and could distribute them along with the CbC reports to the tax authorities in affected countries.
To indicate the potential size of the uncertain issues that can arise in multinational entities (MNEs), it is instructive to take note of financial statement disclosures of some U.S.-based MNEs concerning “uncertain tax positions”. The applicable U.S. Generally Accepted Accounting Principle[footnoteRef:3] requires disclosure of “unrecognized tax benefits”. In short, disclosing such amounts means that the MNE has taken positions in filed tax returns (or has chosen to file no return) for which the MNE believes the applicable tax authority has the stronger position. [3:  FASB Interpretation No. (FIN) 48, Accounting for Uncertainty in Income Taxes, and FASB Codification Topic 740-10-25-5.] 

A U.S. law firm that specializes in representing tax whistleblowers has listed the Fortune 500 companies by the size of the companies' unrecognized tax benefits.[footnoteRef:4] The top 41 companies shown on this law firm’s website all have in excess of $1 billion of unrecognized tax benefits. The top 12 companies reflect the following amounts for 2014: [4:  See http://www.tax-whistleblower.com/ferraro500/.] 

Exxon Mobile	$8.986 billion
Microsoft	  8.714 billion
General Electric	  6.529 billion
Pfizer	  6.182 billion
AT&T	  5.438 billion
IBM	  5.104 billion
Wells Fargo	  5.002 billion
J.P. Morgan Chase	  4.911 billion
Entergy Corporation	  4.737 billion
American International Group	  4.395 billion
Hewlett Packard	  4.128 billion
Apple	  4,033 billion
Note that the disclosed amounts include both U.S. taxes and non-U.S. taxes, which could include the taxes of member states.
It seems likely that many MNEs based both in member states and elsewhere in the world will likely have material amounts of uncertain tax treatments once the draft Interpretation has become effective.
Standard for Application of Taxpayer Penalties
From the effective date of the draft Interpretation, affected taxpayers will be required to identify their uncertain tax treatments or groups of uncertain tax treatments. For each treatment or groups of treatments identified, the taxpayer must conclude whether it is probable that the taxation authority will accept the actual treatment that the taxpayer will use in filing its tax returns.
With this need for taxpayers to actively conclude on the probable acceptability of uncertain tax treatments, we recommend that the same standard apply for the application of penalties. Thus, where a taxpayer concludes in good faith that it is probable that the taxation authority will accept an uncertain tax treatment, then no penalty would be applied where the tax authority requires a different treatment. On the other hand, where a taxpayer concludes that it is not probable that the taxation authority will accept an uncertain tax treatment, then applicable penalties would apply.
Tax Preparer Penalties
In some cases, advisors may physically prepare their client’s tax returns or may be responsible for recommending tax treatments reflected in tax returns or calculating or advising on significant numbers included in the returns.
Where this is the case and it is not probable that the taxation authority will accept a tax treatment, then applicable penalties would apply to the advisor.
Other Recommendations for Consideration
· MNE Board of Director Tax Policy
MNE boards should be encouraged to implement internal tax policies that all tax treatments used in group member tax filings must meet the probable tax authority acceptance standard.
· CEO/Board Conflict of Interest
MNE boards should be encouraged to implement compensation arrangements that do not measure performance either directly or indirectly on an after-tax basis such as share price. This would encourage the management group to consider tax policy and decisions based solely on what is best for the MNC on a long-term basis and guard against being influenced by personal financial considerations.
· Avoidance of “Value Billing” by Tax Advisors
Tax services are regularly provided in response to real business and investment transactions being contemplated. An adviser’s guidance and recommendations are based on the specific facts and circumstances of the taxpayer, and a time basis for measuring fees is typically used. In those cases, a tax adviser is responding to the business needs of the taxpayer; the adviser is not ‘‘selling’’ a tax-saving technique or product to the taxpayer.
Advisors who recommend a tax-saving technique or product that is independent of any business or investment transaction may attempt to bill for the “value” of the recommendation. MNE boards and management should be discouraged from considering any such recommendation unless the tax treatment is clearly acceptable to the tax authority.
· Encourage Internal Whistleblowers
The Commission could consider how to encourage internal MNE whistleblowers who provide information to tax authorities on aggressive tax planning schemes.
· Auditor Independence
If an auditor of an MNE is involved as an advisor with respect to aggressive tax planning schemes, then that can affect the independence of the auditor with respect to its audit function. The Commission could consider whether any further auditor restrictions on being an advisor with respect to tax matters would be appropriate.
· Expansion of Penalties to MNE Board and Management
Especially where equity-based compensation creates a personal incentive for board and management members to direct the MNE to enter into aggressive tax planning schemes, the Commission may choose to consider whether it is appropriate to apply penalties for such aggressive tax treatments to the individual decision makers.
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