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Introduction
The Dutch Association of Tax Advisers (NOB). The NOB was founded in 1954 and represents the high end of the professional academically trained tax advisers in the Netherlands representing more than 5000 members who work predominantly for the large and medium sized  Dutch tax practices or as in-house tax counsel. Membership is mandatory for tax advisers working for such NOB member firms NOB is therefore a self-regulated association of tax advisers. The key principles are Independence, Quality and Integrity. 
NOB has a disciplinary board and a board of appeal. Anyone with an interest may lodge a complaint. If the membership of an adviser is suspended or terminated, other NOB members may not be associated with this adviser temporarily respectively permanently. Such and adviser would have to be suspended or dismissed by his partnership or firm.
NOB does not give tax advice itself and is therefore no intermediary for potentially aggressive tax planning schemes. It does of course receive some tax advise mainly for VAT and wage tax purposes, but this is not relevant for this position paper or the survey.
In the current tax climate there is a lot of focus on fair taxation and how undesired tax structures can be avoided.  This has resulted in a large number of different initiatives from the OECD, EU and local governments.  As part of this wider debate it is understandable that also the role of the tax advisor is part of the discussion. NOB welcomes the efforts to the European Commission to promote and build efficient tax systems and a level playing field for tax payers and tax advisers within the EU. NOB points out that there is a clear distinction between tax fraud and evasion (illegal) on one hand and tax avoidance (legal but unwanted) on the other hand. NOB strongly opposes tax fraud and supports combat against any means of tax fraud and tax evasion and has always done so. NOB members are With regards to tax avoidance NOB has and will support discussions on clearer and better tax laws and treaties primarily by providing factual and legal input.
NOB represents tax advisers and feels the word ‘intermediary’ should not be used for any tax adviser as they do not act as a mediator between parties to a business deal. Advisers may negotiate on behalf of a client but in many cases they will not and only assist their clients.

Position of the NOB regarding disincentives 
Rule of law
NOB fully accepts and supports the rule of law and thus changes to the tax system by the democratic and political systems within the Netherlands and on a supranational level. As tax advisers our members base their advice on the law and thus NOB pleads to use clear definitions. In this respect NOB points out that the terms ‘tax avoidance’ or ‘aggressive tax planning’ are useful in debate but not in a legal environment. NOB has supported and will actively support endeavors to improve legislation in this respect.   
NOB is of the opinion that free access to legal advice includes legal advice and the right to legal presentation and confidentiality on tax matters regardless whether this has been given by a lawyer or another tax professional. The right of confidentiality and of non-disclosure is to protect the tax payer and not the tax professional and should therefore not be dependent on a regulation of tax advisers by the state. This is all the more important as taxation has an ongoing and important impact on tax payers. The vast majority of EU citizens will never need direct advice from a lawyer, but there are few that escape taxation and thus the need for advice or representation be it for simple matters or complicated situations.
NOB points out that the definition of aggressive tax planning “taking advantage of the technicalities of a tax system or of mismatches between two or more tax systems for the purpose of reducing tax liability” also covers  situations in which only double taxation is prevented. As this was and is the primary goal of international tax planning NOB feels that this definition is therefore too broad. In this respect it is important to note that the more detailed a law or a treaty is, the less room there is for the spirit of the law and hence to state that a tax payer is ‘taking advantage’. For situations where member state laws and or relevant treaties collide or leave gaps this is even more the case.
Furthermore, even if a planning might be considered as ‘aggressive’ it will still be within the boundaries of the law (otherwise it would constitute tax evasion) and in many cases is set up on basis of rulings with relevant tax authorities fully aware of the structure. 
In this respect it is important to remark that the often far too complicated tax systems of the EU member states would not be able to function without the diligent work of tax advisers on all levels. On supranational level this is even more the case, the interaction between tax regimes within and without the EU and the EU law itself places a heavy burden on private persons and on corporations as does the fact that there is no efficient tax arbitration. 
The case law of the European Court shows that the Treaty on the Functioning of the EU does not apply to the avoidance of juridical double taxation, despite several attempts of the European Commission change the opinion of the Court (Case Damseaux and Kerckhaert-Morres). So if the TFEU does not cover eliminating juridical double taxation and therefore also double non-taxation, it is up to the Member States to solve this amongst themselves. The mandatory reporting if any should therefore be resolved at Member State level. Taxation is levied on basis of national laws and thus the "spirit of the law test" by definition must be a national test. 
The objectives of the policy initiative
The survey mentions a number of possible hallmarks to classify a scheme as a potentially aggressive tax planning scheme. The effectiveness of each separate hallmark seems limited. However, a combination of hallmarks may be effective to some extent.
NOB points out confidentiality clauses are more or less a standard business term, as tax firms do not want their advice solely written for specific client to be divulged. This is not only to prevent other parties freeriding but also to prevent themselves against claims from 3rd parties which they have not engaged with.
Premium fees may very well be agreed to in circumstances where there is no tax avoidance involved, for instance if a tax adviser is litigating on behalf of a client in a case in which the client does not want to pay the cost for the litigation either for lack of funds or for lack of trust in the outcome or for lack of a substantial financial interest. Also tax advisers may opt for a success fee in a project reviewing the administrative processes of the client in association to see whether VAT savings are possible.
Tax advisers within the EU are already obliged to identify the UBO of their clients and verify this identification where deemed necessary. Therefore use of territories which pose problems in this respect should not make a difference as services may not be rendered without this identification/verification.
NOB points out that "a general artificial arrangement or an artificial series of arrangements created for the essential purpose of avoiding or evading taxation and which leads to a tax benefit" is not an objective hallmark but is a description of tax avoidance/evasion itself and therefore totally useless as a hallmark. It would demand a judgment whether a scheme is aggressive by the tax payer and the tax adviser, but by nature this call should be made by the tax authorities first and the tax courts in last resort. 
NOB further points out that within EU the more specific EU rules may apply rather than the more general OECD transfer pricing principles. 
In order to support the objectives of the EU, NOB is of the opinion that the most efficient approach is to work on better legislation, arbitration, harmonization of the law of member states, and cooperation and transparency between states as this diminishes the driver for the so-called aggressive tax planning.
In the light of the subsidiarity and proportionality principle domestic aggressive tax planning should be left to the member states. NOB is therefore not in favour of EU rules in this respect and points out that it takes away the focus on the cross-border situations and the resources needed for those. NOB is op the opinion that the effects of ATAD 1 and 2 and all the new transparency rules should be evaluated before adopting new rules.
Tax transparency
NOB supports the idea to follow the recommendations of OECD in this respect, especially BEPS Action 12 to implement where necessary MDR on a country level in a coordinated way and at the same pace and extent as its global partners.
Mandatory disclosure
Mandatory disclosure of aggressive tax planning typically should be decided on a member state level according to the subsidiarity and proportionality principle and following the OECD BEPS Action 12 recommendations. The member state is best placed to decide if and what kind of disclosure is necessary. The tax return already demands disclosure on various subjects. In the Netherlands a general anti-abuse rule (GAAR) has been part of the tax law for decades and is supported by case law. Over the years this has shown increasingly to be an effective disincentive for aggressive tax planning. Also the possibility to obtain a ruling as well as in recent years the cooperative tax compliance mean that the tax administration is in an ongoing dialogue with tax payers and their advisers and thus aware of potentially tax aggressive schemes.
For cross border aggressive tax planning a harmonized approach within EU may have merits, but there are important factors to consider. Disclosure obligations by virtue of the administrative burden and bureaucratic consequences may deter entities from outside the EU thus harming the economy of the EU as a whole. Mandatory disclosure has no use if it is unclear what the follow up will be and if it creates uncertainties for tax payers. It may well be that the total tax to be collected within EU will decrease because of these effects.
For NOB there is no doubt that the reporting obligation if any would have to be on the tax payer. There are several strong arguments to support this. Not every tax payer has an adviser, for instance if corporate entities have tax departments and could act without the involvement of a tax adviser. If an adviser is involved he would have to advise the tax payer of this obligation and probably would have to assist the tax payer. Non-compliance may result in a claim from the client and/or make the adviser accessary or a co-perpetrator to an offense or a crime. A reporting obligation will also often be contrary to the professional secrecy.
EU code of conduct for tax advisers
An EU code of conduct would as NOB understands establish soft law to be followed in the member states by adapting present codes or by creating such a code in the member state. Thus in a member state where no such state rules exists, it would have the effect of regulating a liberal profession.
This would be contrary to what the EU stands for and with the subsidiarity principle. NOB itself was founded to prevent regulation of tax advisers as it firmly believes that regulation by the government, the adversary of its clients, by definition would endanger to the right to legal advice, result in bureaucracy, increase the price for tax advice and may monopolize tax advice. The market which demands tax advice from very simple to very complicated could be randomly split, creating a not level playing field without any benefit for the client. Regulation further invokes compliance, supervision and enforcement issues with high costs to society. 
NOB therefore sees no merit in such a code and has experienced that a self-regulated profession is forced to ensure quality, independency and integrity much more actively than a state regulated profession which in by definition as well as in practice creates a monopoly which leads to bureaucracy and inflexibility.
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